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STATEMENT OF QUESTIONS PRESENTED 


1. Where Appellant and Appellee contracted for the fabrication of 
steel and the erection of the same, albeit in two separate written con- 
tracts at different dates, such arrangements between them were in 
truth and in fact a single contract. 


2. Presuming that the trial Court was correct that each of the 
contracts was a separate and integrated document, then the Court be- 
low erred in applying the parol evidence rule so as to eliminate from 
consideration ian oral agreement as to the time of completion, made 
after the first contract and changing the time of performance provided 
for in said first contract. 


3. Presuming that the second contract was a separate, integrated 
one, yet the Court erred in refusing to consider an oral agreement 
made at the time of the second contract, for the reason that said oral 
agreement was admissible even though there was an implication of law 
arising from the silence in the second contract as to the time of com- 
pletion; and, secondly, that the oral agreement was admissible and 
should have been considered as showing what the parties considered a 
reasonable time. 

4. The Court erred in allowing a hypothetical question upon which 
the reasonable time was predicated, where said hypothetical question 
did consider evidence not admitted and where said question did not con- 
tain the facts proven. 


5. The Court erred in interpreting the first contract ina manner 
which allowed the Appellee to subcontract the fabrication of the steel, 
when the contract by implication provided for the fabrication of the 
steel in Appellee's own plant; and this was particularly true in view of 
the proceedings prior to the employment of the Appellee by Appellant 
based on Appellee's reputation for efficient fabrication, and also parti- 
cularly in view of the fact thatthe bid submitted by Appellee was not the 
lowest bid. 
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JURISDICTIONAL STATEMENT 


The Appellee, Atlas Machine and Iron Works, Inc.,, | , filed suit in the 
court below to enforce a mechanic's lien against the Appellant, William 
Cohen, and the property owned by him. To this complaint the Appellant 
answered, and his primary defense was that the Appellee had breached 
its contract by negligently delaying the completion of the job and had 
caused the Appellant to suffer damages by reason of such breach by de- 
lay. 


The cause was tried before the Court without a jury and, from an 
adverse decision, Appellant appeals. 


This Court has jurisdiction under Title 28, Section 1291, United 
States Code, Annotated. 


STATEMENT OF THE CASE 


William Cohen, the Appellant herein, owned the real estate which 
is now known as premises 7824 Eastern Avenue, Northwest, in the city 
of Washington, District of Columbia. He had prepared plans for the 
erection of an office building on this site, and included in the plans were 
certain drawings numbered S-1 through S-6, which called for the struc- 
tural steel framing to support the building. 


Among the bids received for this structural steel was a bid from 
Atlas Machine and Iron Works, Inc. This company was not the low bid- 
der but, after'some changes in the bid relating to the time of delivery, 
the bid was accepted by the Appellant. This bid contained onits reverse 
side, in small type, conditions, terms of payment et cetera. 


The deliveries under the bid were to commence eight weeks from 
receipt of the\acceptance, and additional deliveries were to be coordi- 
nated with the erector's progress. Included in the reverse side condi- 
tions was the following: 


"Material furnished is inspected at our fabricating 
plant by our own employees... ." 


The original bid was for the furnishing and delivery of the struc- 
tural steel called for in the drawings S-1 through S-6, but the unloading 
of the steel and the erection thereof were, according to the bid, to be 
performed by others. 


This bid was accepted on the 20th day of September, 1963, and bore 
that date. While this accepted bid on the contract was in full force and 
effect, the Appellee persuaded the Appellant to contract with the Appel- 


lee so the Appellee would not only furnish the fabricated steel and de- 
liver the same, but would also unload and erect the structural steel and 
steel joists in accordance with the said drawings S-1 through 8-6. 


In order to obtain the acceptance of its second bid for this addition- 
al work the Appellee represented to the Appellant that, by having the 
same company perform both the fabrication and the erection, the Appel- 
lant would eliminate the possibility of conflict on the schedule. The Ap- 
pellee had been made aware of and knew that the Appellant had made 
leases, and that it was financially very important that the work be 
promptly completed so the building would be available for these tenants. 


On the 1st day of November, 1963 the Appellant signed the bid form 

contract in which it was proposed to unload and erect this steel. At the 
| 

time of the signing the Appellant noted on a memorandum that the steel 


would be on the job within six weeks and would be completed within forty- 
five days after the steel was on the job; and Appellant also noted in 

his memorandum the date in December when the work would be com- 
pleted. | 


This combination of the two accepted bids and the oral agreement 
as to the time of completion formed, in the opinion of Appellant's coun- 
sel, a single contract. | 


| 
The Court below, however, treated each of the accepted bids as in- 
tegrated contracts and, although admitting the time of completion mem- 
orandum in evidence and allowing the testimony as to what took place in 
relation to the time of completion, refused to consider it in reaching his 
ultimate decision, holding that under the parol evidence rule the time of 
completion would be a reasonable time and that the actual oral agree- 
ment made was of no moment. | 


SUMMARY OF ARGUMENT 


Presuming that each of the accepted bids formed an integrated con- 
tract, Appellant says that the first contract made on September 20, 1963 
was modified by an oral agreement made on November 1, 1963 as to the 
delivery schedule. The Appellant says that the modification changed the 
delivery schedule from a commencement of deliveries on November 15th 
to a commencement period of November 1, 1963, with all equipment to 
be delivered according to a schedule which called for a completion ofall 
work by the middle of December, 1963. The deliveries of the materials 
were late, were not coordinated, the fabrication was not proper, and 
other breaches caused delay and resulting damage to the Appellant. 


The oral agreement made on November 1, 1963, established by the 
memorandum, was admissible in evidence and should have been consid- 
ered by the Court as part of the erection contract, but was not. The 
Court, instead, held that the erection contract, not containing any refer- 
ence to the time of completion, the law would imply that the parties had 
agreed that the erection would be completed within a reasonable time, 
but excluded consideration of the oral agreement on the grounds that pa- 
rol evidence to vary the contract was not admissible. Appellant says 
that this was error, as the oral agreement was admissible to show what 
the parties considered to be a reasonable time. 


The Court allowed a witness for the Appellee to answer a hypothet- 
ical question which was not predicated upon the evidence, and the con- 
clusion that this witness reached was the basis upon which the Court 
found the reasonable time to be fifty working days. 


The Appellee subcontracted the fabrication of the steel called for un- 
der its contract, but the contract by implication — if not by directagree- 
ment — provided for the fabrication of the steel in Appellee's own plant. 
The use of the sub-contractor in the fabrication of the steel was the basic 
difficulty or cause of the delay hereinafter referred to. 


ARGUMENT 
1 


The Fabrication Contract Was Breached by the 
Appellee, to the Damage of the Appellant 


The acceptance by Appellant of the first bid dated September 20, 
1963 created a contract which the trial Court held to be a complete, inte- 
grated contract; and the Court held that it was not subject to parol evi- 
dence to alter, vary or contradict said contract. The contract required 
the Appellee to commence deliveries eight weeks from the date of the ac- 
ceptance of said contract, and additional deliveries were to be coordi- 
nated with the erector's progress. 


On November 1, 1963’ Appellee was employed by an additional, sep- 
parate and also integrated contract to unload and erect ithe same products 
being produced and delivered under the first contract of September 20, 
1963. At this time it was orally agreed between Appellee and Appellant 
that deliveries would begin immediately? and that the job would be fin- 
ished by the middle of December 1963. This evidence was admitted as a 
modification and alteration by parol of the first contract, and substituted 
a fixed time for the "erector's progress" schedule originally agreed upon 
in September of 1963. — Cumberland Hydraulic Cement & Manufacturing 
Co. v. Wheatley, 9 App. D.C. 334; and Chesapeake & Ohio Canal Co. v. 
Ray, 101 U.S. 522, 25 Law. Ed. 792. 


| 
The consideration for such modification was the making of the No- 
vember 1, 1963 contract, under the terms of which the Appellee was em- 


ployed to erect and unload as well as to fabricate and deliver. The con- 
| 


| 
| 
1 according to the contract, the first delivery was due on November 15, 1963. 


2The eight weeks provided for in the first contract was reduced to six weeks 
under the oral agreement, making the date of the first delivery November 1, 
1963. 


tract of September 20, 1963, as thus orally amended as to the completion 

date, was clearly breached and, although such breach did not ipso facto 

terminate the contract, it did subject the Appellee todamages for delay. 
— Barnard Curtis Co. v.U. S., 257 F.2d 565; and Federal Surety Co. v. 
A. Bentley & Sons Co., 51 F.2d 24. 


This position of the Appellant was supported by proof of damages, 
but the question of the amount of damages was not reached by the trial 
Court and is not involved in this appeal. It is submitted that the trial 
Court erred in its legal conclusion that the oral modification of the 
time element in the fabrication contract was inadmissible to add to the 
erection contract as written. — Opinion of the Court, page 9. 


0 
The Oral Modification Was Admissible in Evidence 


and Should Have Been Considered by the 
Court on the Second Contract 


Approaching the problem from the position of the trial Court, that 
the oral modification was directed to the second contract, the oral con- 
tract modification was still admissible. 


It has been held that evidence of an oral agreement is admissible 
as to the specific time for the performance of a building or construc- 
tion contract, where the written contract is silent in that respect; or, 
in the alternative, it has been held that such oral agreement is admis- 
sible to show what the parties considered a reasonable time.? 


In 32A C.J.S. 221, paragraph 853, there appears the following: 


3 "Under some circumstances, however, parol evidence con- 
cerning the time for performance of a written contract not 
stating such time may be received on the theory that it does 
not alter, vary, contradict, or otherwise affect the writing, but 
merely throws light on the question as to what is a reasonable 
time, and indicates what the parties, at the time of the execu- 
tion of the contract, considered a reasonable time." 


I 


The Delays Occasioned by the Conduct of the Appellee 
Were Basically Caused by the Employing of a 
Sub-subcontractor To Fabricate the Steel 


| 

The delays caused by the Appellee in hiring a sub-subcontractor to 
fabricate the steel could be listed briefly as follows: That the materi- 
als were flame-cut which made the edges irregular and made it impos- 
sible to properly weld the same. The deliveries were not coordinated, 
and in the first delivery the steel for the penthouse was included, when 
this should have been the last delivery. The steel had to be handled by 
crane, and there was no storage space present on the project. 


Thus the failure to coordinate the deliveries was basically the 
cause of the delay of the entire job, which delay amounted to approxi- 
mately sixty days. 


The evidence was very clear about these delays, but the Court found 
that the time actually used was not unreasonable. The Court found that 
fifty working days with the crews provided by the Appellee was not un- 
reasonable. The testimony on behalf of the Appellant was that the job 
should have been completed in twenty-five working days, and that the 
Appellee should have had a crew of twelve men; but the issue in this 
case was not whether the time used was unreasonable, but was: What 
did the parties contemplate as a reasonable time under the circum- 
stances? _The question was not, how many days did the Appellee work, 
but was the work properly coordinated, and how much ES was involved 
in correcting errors, and was the work force large enqagh to meet the 
anticipated and required schedule ? 


IV 


Collateral Agreements Which Contradict an Implica- 
tion of Law Rather Than an Implication of Fact, 
or the Writing Itself, Are Binding 


A parol agreement is admissible in evidence, where it definitely 
expresses the intent of the parties with regard to a matter which is 
neither covered expressly nor by implication of fact in a written agree- 
ment or contract. 


Although such evidence of a parol agreement is admissible, there 
are cases to the contrary; but there is a distinction between an implica- 
tion based upon an inference of actual manifestation of assent and an 
implication made by the law to fill a gap in what has been expressed. It 
is not always easy to determine whether an implication is one of fact or 
one of law, and this explains to a great degree the difference in the de- 
cisions. 


A Hypothetical Question Upon Which Appellee Predicated 
Its Defense of Reasonable Time Was Objectionable 
' and Should Not Have Been Allowed 


Mr. Charles W. Hangar, at page 202 of the record, appeared as a 
witness for the Appellee. On page 203 of the record begins the hypo- 
thetical question! which was objected to but which the Court allowed. It 
did not contain enough of the evidence to justify its being put. It also 
contained many items which were unproven. 


VI 


The Trial Court Should Have Viewed the Arrangements 
Between the Parties ~ Which Were Represented by Two 
Written and Accepted Bids and One Oral Understanding 
About Which a Memorandum Was Prepared — as One 
Agreement, Even Though They Were Made at Different 
Times 


Although we have been unable to find any cases directly like the one 
at bar, it is obvious we think that there was only one building being 
erected, and the dealings between the Appellee and the Appellant were 
concerning the steel framework of this building. 


The approach to be taken is one of viewpoint, no doubt, and we do 
not believe that the Court's decision should be considered the law, as it 
is obvious that this was only one agreement. 


Vil 


The Fabrication Contract Between the Appellee and the Appellant 
Clearly Indicated That the Fabrication and Delivery Were To 
Be Done by the Appellee and Not by a Sub-subcontractor 


Although the trial Court felt that there was nothing in the contract 
to prevent Atlas Machine & Iron Works, Inc. from passing the fabrica- 
tion over to the Mimsco Company, we believe that on this point he was 
in error. The wording of the contract itself was: 'We propose to fur- 
nish and deliver." This could mean, of course, the Appellee was going 
out in the market and purchase the steel already fabricated; but the con- 
tract does provide that shop drawings when approved were to be returned 
to Atlas Machine & Iron Works, Inc, and, more importantly, the contract 
on the back provides: 

"Material furnished is inspected in our own fabricat- 
ing plant by our own employees." [italics supplied] 


10 


Appellee represented to the Appellant that it was going to inspect at its 
own plant with its own employees, when as a matter of fact it subcon- 
tracted out the work, and deliveries were made from the Mimsco plant 
and not from Appellee's plant. We think this was a breach of the con- 
tract, and because of this sub-subcontract the difficulties arose in coor- 
dination and in performance, all of which has heretofore been discussed. 


Vil 


The Basic Authorities Are Gathered Together — 
in One Section 


The following cases support most of the propositions which have 
heretofore been argued, and they are put in one section because most 
of them cover more than one proposition: 


In Coates v. Sangston (1853), 5 Md. 121, the Court had a similar 
problem and, in determining the same, said as follows: 


‘We gather from the record that it was deemed im- 
portant to ascertain the time within which Cunningham 
was tojhave completed his work. The contract being 
silent on this point, the law allowed a reasonable time, 
which could only be ascertained by evidence de hors. 
The defendants proved that Cunningham said, about the 
time the contract was entered into, and afterwards, that 
he had agreed to finish the work in sixty days. In dis- 
posing of this point we must bear in mind the manner in 
which it was presented at the trial. There is no ques- 
tion of pleading. It was competent for the defendants to 
show that they had not violated their agreement with 
Cunningham by engaging other persons to complete the 
work before the expiration of the time within which he 
was to'have done it. To this end they offered, by the tes- 
timony objected to, to prove that it was to have been fin- 
ished in sixty days, more than that time having elapsed 
before it was placed in other hands. As a question, 
merely, of reasonable time, we do not perceive why it 
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should have been rejected. The opinion of any expert 
would have been received. The fact that Cunningham 
had said that he was to do the work in sixty days is evi- 
dence that he considered that a reasonable time; and his 
opinion, if not conclusive, was surely admissible against 
himself. The evidence merely tended to prove a fact, in 
regard to which the contract was silent. 


"In 1 Greenlf. Ev., sec. 304, it is said to be well set- 
tled, that in a case of simple contract in writing, oral 
evidence, is admissible to show, that by a subsequent 
agreement the time of performance was enlarged, or the 
place of performance changed; or that the agreement it- 
self was waived or abandoned. Also, that it is competent 
to prove an additional suppletory agreement, parol, by 
which something is supplied that is not in the contract. 
The same principle is recognized in Reed v. Chambers, 

6 G. & J., 490, where a written contract was entered 

into in relation to land, and subsequently a verbal agree- 
ment was made as to the manner in which the title should 
be secured to the purchaser, it was held, that the parol 
agreement 'was no variation or change of the written con- 
tract for the sale of the land, but only indicated the mode 
in which the title was to be secured. It was, in effect, to 
carry the contract into execution, and not to add to, vary, 
or change it.' See also Watkins v. Hodges and Lansdale, 
6H. & J., 38." 


Although apparently there arises a firm principle ae all the 
cases that, once the evidence establishes that a particular contract is 
an integrated agreement of the parties, even though silent as to time, 
the presumption or construction that the parties intended to allowarea- 
sonable time for performance is not rebuttable by evidence of an oral 
agreement even though the oral agreement tends to show that a specific 
time was agreed upon. 


This principle evades the very difficult problem of whether by rea- 
son of the presumption as to reasonable time, a contract |silent as to 
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time is to be regarded as integrated. If the contract does not include 
the time of performance it is not the complete contract and, particular- 
ly so, if the time element is supplied by an implication of law rather 
than from anything in the contract; but the Court willfindfrom the cases 
herein cited that (notwithstanding the decisions agreeing that the rea- 
sonable time implied by silence in a contract is not rebuttable by evi- 
dence of an oral agreement) the oral agreement is admissible on 
the question of what the parties regarded as a reasonable time. The 
prior cited Maryland case of Coates v. Sangston is authority for this 
proposition. 


Also, in the case of American Historical Society v. Vestal, 189 Ark. 
651, 74 S.W.2d 964, it was held that the testimony of the seller's agent 
that he told the buyer that the books would be delivered in five months 
was admissible as indicating that this was considered a reasonable time. 


In Stark v. Shaw, 155 Calif. App. 2d 171, 317 Pac. 2d 182, it was 
also held that the oral statements were evidence as to what was consid- 
ered a reasonable time. 


In the case of International Tickets Scales Corporation v. Interna- 
tional Corporation of Chicago, 56 F.2d 969, it was so held. 


In ngram-Day Lumber Co. v. Schultz, 45 F.2d 358, the language in 
a contract contemplated a series of shipments until a certain date. The 
shipments consisted of piling, and the Court held that the contemporary 
transactions and facts should be taken into consideration in determining 
the sense in which the parties made their contract, even though the con- 
tract was silent as to time. 
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In the case of Whiting v. Gray, 27 Fla. 482, 8 So. 7126, the Court 
stated the general rule, but added that the surrounding jcircumstances— 
including conversations between the parties — could be introduced toaid 
in the ascertainment of what was a reasonable time. | 


And so it seems from numerous cases cited in 85 A.L.R.24, at page 
1286, under Note #5, that the evidence of conversations as well as other 
facts and circumstances surrounding a transaction are admissible in 
order to throw light upon what was considered by the Cece as areason- 
able time. 


Cases appear from all jurisdictions, and only Minnesota seems to 
hold to the contrary. The Maryland law clearly supports Appellant's 
position; and, in Baltimore Pearl Hominy Co. v. Linthicum, 112 Md. 27, 


34, 75 A. 737, it was said: | 


| 
"In Allen v. Sowerby, 37 Md. 410, Judge Stewart, 
after stating the rule that 'parole contemporaneous 
testimony is inadmissible to contradict or vary the 
terms of a valid written instrument,’ says: 'Without 
doing violence to this long established and useful 
rule of evidence, it has been held competent to Oe 
by parol a distinct, subsequent agreement, waiving, 
abandoning, or modifying the terms of the writing, 
or to prove an additional supplementary agreement, 
by parol, by which something is supplied that i$ not 
in the written contract.'" 


CONCLUSION 


Although the trial Court was careful in the consideration of the rela- 
tive positions of the parties, yet unfortunately the very difficult question 
posed by this case was answered in a manner which we believe was er- 
roneous as a matter of law. Therefore, we respectfully submit that, if 
this Court finds that we are correct, the cause should be reversed and 
remanded for a new trial. 
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JOINT APPENDIX 


| 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ATLAS MACHINE & IRON WORKS, INC. 
1252 Jefferson Davis Highway 
Arlington 2, Virginia 


= Civil Action #2009-'64 
WILLIAM COHEN 
1245 First Street, S.E. 
Washington, D.C. 20003 


RELEVANT DOCKET ENTRIES 


Complaint, appearance, Exhibit filed 
Summons *** and Complaint issued *** 


Answer of deft to complaint *** OES of Friedlander 
& Friedlander, filed 


* * 


x * 


Amended complaint * * * (fiat) 
x *k 
Pretrial Proceedings Pretrial Examiner 


Motion of defendant for continuance under Rule 15C, affi- 
davit in support thereof, granted, Trial date continued to 
6/13/66; * * * (fiat) Curran, J. 


| 
Hearing begun * * * | 


x * Ox 


Youngdahl, J. 


Dec. 30 


Dec. 30 


Jan. 12 
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Memorandum, findings of fact and conclusions of law 
(N) Robinson, J. 


Judgment for pltff. vs. deft, in sum of $41,372.84 plus inter- 
est and costs and granting pltff. leave to make further appli- 
cation to Court for enforcement of mechanic's lien involved 
herein. (N) Robinson, J. 


Notice of appeal by deft. * * * filed 


Exhibits 1, 2, 3, 4, 5, 6, 7b, 7c, 8, 9, 10, 11, 14, 15a, 15b, 
16, and 17, filed 


Supersedeas undertaking on appeal of deft. with The Home 
Indemnity Co. in sum of $50,000.00 approved. (fiat) 
McGuire, J. 


Exhibits 1 thru 22 of pltffs. 


x Oe Ox 


[Filed August 14, 1964] 


COMPLAINT TO ENFORCE MECHANICS LIEN 


The complaint of Atlas Machine & Iron Works, Inc., respectfully 
represents to this Honorable Court as follows: 

1. This Court has jurisdiction of the within cause of action pursu- 
ant to the provisions of Sections 38-102 and 38-110 of the District of 
Columbia Code. 

2. Plaintiff is a Delaware corporation authorized to do business in 
the District of Columbia having its principal place of business in Ar- 
lington, Virginia. 

3. The defendant is a resident of the District of Columbia and con- 
ducts his business therein and is the owner and builder lof The Wilco 
Building at 7824 Eastern Avenue, N.W., Washington, District of Colum- 
bia. 


4, On to-wit September 20, 1963, and November 1, 1963, plaintiff 
and defendant entered into written contracts under which plaintiff agreed 
to fabricate and erect structural steel at the construction known as The 
Wilco Building, 7824 Eastern Avenue, Northwest, Washington, District 
of Columbia. The contract executed September 20, 1963, was inagreed 
amount of Forty-Five Thousand Nine Hundred Fifty Dollars ($45,950.00). 
The agreed amount of the contract executed November 1, 1963 was Six- 
teen Thousand Six Hundred Dollars ($16,600.00). Both contracts pro- 
vided for the payment of interest at the rate of six (6%) percent per an- 
num on past due payments. Copies of the two contracts are attached 
hereto and by reference made a part hereof as though fully set forth 
herein. 

5. Plaintiff completed both contracts on March 6, 1964 

6. During the performance of the contracts defendant paid plain- 
tiff on account thereof the sum of Thirty-One Thousand Dollars 
($31,000.00). No further sums on account of the balance due have been 
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paid by defendant to plaintiff although demand therefor has been made 
and there is now justly due and owing to the plaintiff from the defend- 
ant the sum of Thirty-Five Thousand Six Hundred Thirty-Six Dollars 
and One Cent ($35,636.01) plus interest thereon from April 15, 1964, to 
July 31, 1964 of Six Hundred Eleven Dollars Eighteen Cents ($611.18) or 
a total as of July 31, 1964 of Thirty Six Thousand Two Hundred Forty- 
Seven Dollars Nineteen Cents ($36,247.19). 

7. On April 23, 1964, at 11:20 o'clock a.m. notice to hold a me- 
chanics lien against the interest of defendant in the aforesaid premises 
7824 Eastern Avenue, N.W., Washington, District of Columbia, known 
as The Wilco Building was filed with the clerk of this Court in the amount 
of Thirty-Five Thousand Six Hundred Thirty-Six Dollars ($35,636.00). 
Copy of this notice was served upon defendant (the owner of the prem- 
ises) by certified mail on April 24, 1964. The notice is No. 130-64re- 
corded in Lien Book 1-64. 

WHEREFORE the premises considered plaintiff prays: 


1. That the premises known as The Wilco Building at 7824 Eastern 
Avenue, N.W., Washington, District of Columbia, be sold and the pro- 
ceeds of sale applied to the satisfaction of the aforesaid lien. 

2. And for such other and further relief as to the Court may seem 
meet and proper. 


ATLAS MACHINE & IRON WORKS, 
INC. 


/s/ NORMAN A. QUASEBARTH, Jr. 
ATTEST: | - President 


/s/ CHARLES W. F. BRUNNER 
Assistant Secretary 


(SEAL) 


/s/ ELIZABETH R. YOUNG 
Attorney for Plaintiff 


[Notarial Certification, dated August 12, 1964] 


[Filed September 4, 1964] 


ANSWER TO COMPLAINT 
TO ENFORCE MECHANIC'S LIEN 


First Defense 


The complaint fails to state a cause of action upon which any relief 
can be granted. 

Second Defense 

The complaint alleges that the plaintiff is entitled'to $35,636.00, but 
the complaint declares two contracts — onefor $45,950 .00 and one for 
$16,600.00, or a total of $62,550.00. The complaint also shows the re- 
ceipt of $31,000.00 in payments and the amount claimed should be 
$31,550.00 instead of the amount of $35,636.00. 

Third Defense 

The notice of lien is defective in that it fails to describe the prop- 
erty upon which the lien is sought in accordance with the provisions of 
the D.C. Code. | 
| 

Fourth Defense 

That the contracts do not contain any written reference about the 
time of completion and the defendant relies upon the oral agreements 
made at the same time which, under the same, required the plaintiff to 
deliver and erect promptly. 

That the plaintiff breached the contract for ene delivery and 
prompt erection and damaged the defendant by such delay. 

That the plaintiff also breached the contract in refusing to allow 
another contractor to erect the decking on each of the floors and caused 
the defendant additional expense in the erection of the decking; that the 
refusal on the part of the plaintiff was predicated upon the fact that the 
contractor employed to erect the decking was non-union. There were no 
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agreements relating to the fact that the plaintiff would have the right to 
refuse to allow others to work on the project; that the losses sustained 
by the defendant should be setoff against the claim of the plaintiff. 


FRIEDLANDER & FRIEDLANDER 


/s/ MARK, P. FRIEDLANDER 
Attorney for Defendant 


[Certificate of Service, dated September 4, 1964] 


[Filed April 7, 1965] 


AMENDED COMPLAINT 


Comes now plaintiff pursuant to Rule 15(a) of the Federal Rules of 
Civil Procedure and amends the complaint heretofore filed herein as 
follows: 


By striking the first sentence of paragraph 6 of the complaint and 
inserting in lieu thereof the following: 


6. During the performance of the contracts defend- 
ant paid plaintiff on account thereof the sum of Thirty- 
one Thousand Dollars ($31,000) and ordered additional 
labor and material totaling Four Thousand Eighty-six 
Dollars One Cent ($4,086.01). 


Atlas Machine & Iron Works, Inc. 


/s/ NORMAN A. QUASEBARTH, Jr. 
President 


ATTEST: 


/s/ CHARLES W, F. BRUNNER 
Assistant Secretary 


| 
(SEAL) Let this be filed: 
| 
| 


/s/ ELIZABETH R. YOUNG 
Attorney for Plaintiff | 
/s/ LUTHER YOUNGDAHL 
JUDGE | 

| 

| 


[Notarial Certification, dated April 1, 1965] 
[Certificate of Service, dated April 2, 1965] 


[Filed December 30, 1966] 


MEMORANDUM 


Plaintiff seeks recovery of the amount allegedly owing for work 
performed and materials furnished pursuant to agreements pertaining 
to the fabrication, delivery and erection of steel products; in connection 
with the construction of a building on defendant's land, and foreclosure 
of a mechanic's lien therefor. Defendant asserts nonperformance by 
plaintiff within a period orally agreed upon and other contractual breaches 
contributing to financial losses. 1/ 


1/ There is no issue as to the quality of the materials or as to the cal- 
iber of the workmanship at the point of completion. 
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Findings of Fact 
Upon consideration of the evidence and the stipulations of the par- 


ties, the Court finds that: 

1. Plaintiff is a Delaware corporation having its principal place of 
business in Arlington, Virginia. It is authorized to do and is doing busi- 
ness in the District of Columbia. At all times material to this action, it 
was engaged in the fabrication of steel and the delivery and erection of 
fabricated steel in the construction of buildings. 

2. Defendant is a resident of and is doing business in the District 
of Columbia. At all times material to this action, he was the owner of 
land situated in the District of Columbia upon which he was erecting a 
structure (hereinafter "the building"), known as the Wilco Building and 
bearing the street number 7824 Eastern Avenue, Northwest, pursuant to 
plans specifying a steel frame therefor. 

3. On September 20, 1963, plaintiff and defendant entered into a 
written contract (hereinafter "the material contract"), wherein plaintiff 
agreed to furnish and deliver, for unloading and erection by others in 
the construction of the building, structural steel and other steel products 
(sometimes hereinafter "the steel"), in accordance with the plans. The 
contract specified the price of $45,950.00 and excluded from plaintiff's 
obligations thereunder the furnishing of certain items and the completion 
of certain connections. It included the requirement that deliveries com- 
mence eight weeks from plaintiff's receipt of contract acceptance and 
that additional deliveries be coordinated with the erector's progress.2/ 
Plaintiff was notified of the acceptance of the contract on September 20, 
1963. 

4. On November 1, 1963, plaintiff and defendant entered into anoth- 
er written contract (hereinafter "the erection contract"), wherein plain- 
tiff agreed to unload and erect the steel conformably with the plans inthe 


2/ This provision was inserted at defendant's insistence after he had 
rejected an earlier version of the contract which contained no such pro- 
vision. 
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construction of the building. The erection contract specified the price of 
$16,600.00, excluded from plaintiff's obligations thereunder the erection 
of certain items, and contained no provision specifying the time for per- 

formance. 3 | 


5. The material contract contained the requirement that defendant 
pay an amount equal to the full contract value of all material within 30 
days after shipment. The erection contract contained the requirement 
that on or before the 25th day of each month plaintiff pay an amount 


equal to not less than 100% of the contract value of all material deliv- 
ered, and not less than 90% of the contract value of the erection per- 


formed during the preceding month, the 10% retainage on erection to be 
| 


3/ Defendant testified that during a discussion contemporaneous with 
his execution of the erection contract, he made a memorandum which 
reflected the conversation, reading as follows: 


"c/o contract steel 
Atlas Iron Co. 
Agree steel on job within 6 wk 
and complete within 45 days 
after steel on job. 
Completed by 12/10/63." | 


Defendant further testified that his purpose was to secure coordi- 
nation between supply and erection of the steel, an objective he consid- 
ered accomplished by the award of both contracts to plaintiff and, trust- 
ing plaintiff's reputation, he felt no need to insert a performance date 
in the erection contract or to have the memorandum signed by plaintiff's 
representative. The latter denied that this conversation occurred. 


Plaintiff was aware that the building was being constructed for 
rental of office space and that defendant was anxious to complete it as 
soon as possible. Plaintiff's general policy, however, is|not to accept 
contracts containing stipulations as to a time for performance unless 
liability for acts beyond its control is excluded. The only contract per- 
taining to construction of the building which contained any provision fix- 
ing a performance period was the material contract a made 
with plaintiff. 
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paid within 30 days after defendant's acceptance of plaintiff's work or 
within six months after completion of plaintiff's work, whichever should 
should sooner occur. Each contract provided that all past due payments 
would bear 6% interest. 

6. From time to time during the course of performance of the 
material and erection contracts, defendant, by written and oral orders, 
authorized the furnishing and delivery by plaintiff of steel products not 
included in the material contract and the performance by plaintiff of 
work not included in the erection contract (hereinafter "the extras"), 
for which plaintiff billed defendant in the aggregate sum of $4,086.01. 
The arrangements respecting extras included no stipulation as to time 
for performance or as to terms of payment. 

7. Performance of the material contract commenced with delivery 
of anchor bolts to the job site on October 14, 1963, and was followed by 
deliveries of other steel products on November 27, 1963 and subsequent 
dates, the final delivery being made on January 17, 1964. 

8. Anchor bolts plaintiff was required by the material contract to 
supply were delivered to the job site on October 14, 1963. 4/ Defendant 
set the anchor bolts in concret footings on November 15, 1963, and 
plaintiff measured the anchor bolts on November 20, 1963.2/ Plaintiff 


4/ Erection of the steel frame necessitated anchor bolts embedded in 
concrete piers to which steel columns could be fastened. The material 
contract required plaintiff to furnish the anchor bolts. Setting of the 
bolts in the piers was defendant's responsibility. Here, as appears to 
be usual, the first delivery of steel was of the anchor bolts, and the next 
of the columns to be fastened thereto. 


5/ Before an attachment of columns to anchor bolts can be made, the 
latter must be measured and corresponding holes must be drilled at the 
column ends in order that the anchor bolts may pass through. Some pe- 
riod must elapse after the anchor bolts are set in the piers before the 
columns canibe placed. Then, too, of course, there must be an oppor- 
tunity to permit the measuring and drilling. The evidence does not sup- 
port the proposition that in either instance here the period elapsing was 
unreasonable. 
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moved a crane, essential to the handling of the steel, to the job site on 
November 26, 1963, and commenced erection of the steel on November 
27, 1963. 9/ | 
9. Performance of the erection contract and the sia extended 

over the period commencing with the initial erection of structural steel 
members on November 27, 1963, and ending with full completion on 
March 6, 1964. This period included 14 Sundays, 14 Saturdays and 3 
holidays for a total of 31 non-working days, and the equivalent of 16 
working days on which plaintiff did not work and weather conditions 
were such that plaintiff was justified in not working. — U Plaintiff was 
actually engaged in performance of the erection contract during the 
equivalent of 47 1/2 working days, 8/ and in performance| of the extras 
during the equivalent of 5 1/2 working days. 9/ There was one day dur- 
ing the performance period on which plaintiff could have'! worked but un- 
accountably did not. | 

10. Testimony on plaintiff's behalf would establish a period of 50 
working days as a reasonable time for performance of the erection con- 


6/ November 21 was cloudy and some rain fell. It also tained during 
November 23 and 24, which were Saturday and Sunday. November 25 — 
the day of President Kennedy's funeral -- was spent pumping water out 
of the excavation. It rained again on November 26, on which date plain- 
tiff moved a crane to the job site. Plaintiff started erecting the columns 
on November 27. 


7/ These were days on which there was rain, snow or high wind. On 
one of these days the men worked but 2 hours, on another but one hour, 
and on the remaining 14 did not work at all. 


| 
8/ This period included 44 days on which a full day's work was done, 6 
days on which because of weather conditions not more than a half- -day's 
work was done. | 


9/ The extras required 266-1/2 man hours of work spread over 17 sep- 
arate working days. Considering the work of a foreman and 5 men work- 
ing 8 hours per day as one day's work, see infra note 11, this was the 

equivalent of slightly more than 5-1/2 working days. 
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tract, exclusive of extras. Testimony on defendant's behalf would es- 
tablish a period of 25 working days as a reasonable time for perform- 
ance of both the erection contract and the extras. — 

11. During the course of performance plaintiff's employees threat- 
ened to discontinue work if the contractor defendant originally engaged 
to install steeldecking in the building was permitted to continue per- 
formance through the use of nonunion labor. Plaintiff did not in any way 
participate in its employees’ proposal to discontinue work and could not 
have prevented them from doing so. Defendant made arrangements by 
which the decking contractor terminated its activities and plaintiff was 
engaged to complete the installation of decking at an additional cost to 
defendant of $627.19. 

12. While defendant complained from time to time during perform- 
ance about the size of plaintiff's work crews 11 and certain delivery and 
erection procedures, he permitted plaintiff to continue its performance 
to completion without protestation based upon a claim that any agreed 
time period for performance was violated or threatened with violation. 


10/ The evidence does point to some occurrences that somewhat delayed 
completion. Plaintiff sublet the material contract to another company, 
and some steel was delivered to the job site uncoordinated as to time or 
order of erection, thus requiring additional handling before it could be 
used. Some steel was cut by flame rather than by saw, necessitating 
treatment of resultant irregular ends. Some bolts were tightened by 
hand wrench rather than by air compression wrench, and these had to 
be retightened. Some joints had to be rewelded. 


11/ The size of plaintiff's work crews varied from as few as 2 to as 
many as 12. Testimony on plaintiff's behalf would establish that a crew 
consisting in ‘a foreman and 5 men would be adequate to perform a job 
of this size and could do so within a reasonable period of 50 days. Tes- 
timony on defendant's behalf would establish that a crew of 12 men was 
needed, and that such a crew could complete the job within a reasonable 
period of 25 days. 
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| 
Between December, 1963 and March 17, 1964, defendant made payments 
to plaintiff in the aggregate sum of $31,000.00 on account of its per- 
formance, of which the sum of $21,000.00 was paid Bake to March 6, 
1964. 

13. From October 25, 1963, until the work was somes in March, 
1964, plaintiff sent defendant progress billings, and thereafter to and 
including July 31, 1965, sent defendant monthly billings, for the amounts 
claimed to be due and interest accruing on overdue balances. On the 
total of $66,636.01 of the $45,950.00 price specified in the material con- 
tract, the $16,600 price specified in the erection contract and the 
$4,086.01 charged for extras, defendant has paid a total of $31,000.00, 
leaving a principal balance of $35,636.01 claimed by plaintiff. 

14. On April 23, 1964, plaintiff filed with the Clerk of this Court a 
notice to hold a mechanic's lien in the amount of $35, 636 -00 and interest 
against defendant's interest in the building. On April 26, 1964, plaintiff 
served a copy of this notice on defendant. 

15. An award to plaintiff of interest as an element of the damages 
awarded is necessary to fully compensate plaintiff for the loss which 
the amount plaintiff is entitled to receive for performance of the extras 
could have earned since the time it became due and payable. 

| 


Conclusions of Law 


Upon the facts found, the Court concludes that: __ 

1. The parol evidence rule precludes introduction of evidence of 
contemporaneous or antecedent negotiations or understandings when the 
parties have made a written contract "to which they have both assented 
as the complete and accurate integration of" their agreement. 3 Corbin, 
Contracts $ 573 (1960). "But the rule does not exclude evidence to show 
that the writing was not intended to be a complete and accurate integra- 
tion * * *."" Murray v. Lichtman, 119 U.S. App.D.C. 250, 252, 339 F.2d 
749, 751 (1964). See also Brewood v. Cook, 92 U.S. App, D.C. 386, 388, 


207 F.2d 439, 441 (1953); O'Hanlon v. Grubb, 38 App. D.C. 251, 255-256 
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(1912). Accordingly, if the parties did not intend the written erection 
contract to be a complete integration of their agreement, the memoran- 
dum defendant made contemporaneously with execution of the written 
erection contract is to be considered as evidence bearing onthe question 
whether a fixed time for completion was made an essential feature of 
that contract. 


2. The evidence clearly refutes an intention of the parties to dilute 
the written erection contract as a complete integration of their agree- 
ment. Defendant, as he testified, simply sought coordination between 
the supply and the erection of the steel. Having contracted with plain- 
tiff for both, and relying upon plaintiff's reputation, he contemplated no 
additional contractual relationships. Certainly plaintiff did not antici- 
pate more. That the parties intended to bind themselves no further than 
the writing itself specified is consistent with plaintiff's policy respect- 
ing fixed-time contracts and the fact that no agreement pertaining to the 


job except the material contract contained a provision respecting a time 
for performance. Defendant's memorandum is accordingly inadmissible 
to add to the erection contract as written. And time is not of the es- 


sence in construction contracts in the absence of a special agreement 
by the parties. Brady v. Oliver, 125 Tenn. 595, 147 S.W. 1135 (1911); 
DeSombre v. Bickel, 18 Wis.2d 390, 118 N.W.2d 868 (1963); 6 Williston, 
Contracts § 849 at 198 (3d ed. 1962); 3A Corbin, supra at § 720. 


3. Plaintiff complied with the provisions of the material contract 
respecting time for its performance. The anchor bolts — the subject of 
the initial delivery — were placed on the job site well within the required 
eight week period. Delivery of the first structural steel members on 
November 27, 1963, followed reasonably close defendant's completion of 
preparations essential to receiving them. Subsequent deliveries, con- 
sidered overall, were reasonably though not perfectly coordinated with 
progress of the erection. 
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4. Where a contract contains no provision making time of the es- 
sence or otherwise specifying a time for completion, a reasonable time 
is implied. Fox v. Johnson & Wimsatt, 75 U.S. App.D.C./211, 217, 127 


F.2d 729, 735 (1942); Massachusetts Bonding & Insurance Co. v. John R. 


Thompson Co., 88 F.2d 825 (8th Cir. 1937), cert. denied 301 U.S. 707 
(1937); The Richland Queen, 254 Fed. 668, 670 (2d Cir. 1918), cert. de- 
nied 248 U.S. 582 (1918); Roswell Drainage District v. Dickey, 292 Fed. 
29, 32 (8th Cir. 1923); United States v. Russell Electric Co., 250 F.Supp. 
2, 18(S.D.N.Y.1965); Stark v. Shaw, 155,Cal.App.2d 171, 317 P.2d 182,185 
(1957), cert. denied 356 U.S. 937 (1958); Connell ConstructionCo. v. Phil- 
Dor Plaza Corp., 158 Tex. 262, 310 S.W.2d 311, 313 (1958). What con- 
stitutes a reasonable time is a question of fact depending in each case 
on factors such as the nature and complexity of the transaction, the 
weather conditions affecting the work, and the diligence of the party un- 


der all circumstances. Roswell Drainage District v. Dickey, supra, 
292 Fed. at 32; City of East Liverpool, Ohio v. Pitt Construction Co., 


285 Fed. 236, 239 (6th Cir. 1922); Stark v. Shaw, supra 317 P.2d at 185, 
See also Bach v. Friden Calculating Machine Co., 155 F.2d 361, 365 
(6th Cir. 1946); 9 Wigmore, Evidence § 2553 (3d ed. 1940). The evi- 
dence as a whole supports with greater convincing power the conclusion 
that a crew consisting in a foreman and five men was reasonably ade- 
quate to perform plaintiff's erection obligations with reference to the 
building, and that a reasonable time for performance of the erection 
contract, exclusive of the extras, was 50 days, and the Court accord- 
ingly so finds. Despite evidence tending to show occurrences causing 
some loss of time in completion, plaintiff met these standards and, all 
circumstances considered, its overall performance was within reason- 
able limits. 
5. Even where time is of the essence of the contract, if the owner 
permits the contractor to continue work beyond the agreed completion 
date without protest on that account, he waives the time condition. 
Smither & Company v. Calvin Humphrey Corp., 232 F.Supp. 204, 206 
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(D.D.C. 1964); Oklahoma State Fair Exposition v. Lippert Bros., Inc., 
243 F.2d 290, 292 (10th Cir. 1957); Semas v. Bergmann, 178 Cal. App.2d 
758, 3 Cal. Rptr. 277 (1960); Jackson v. L.S. Brown Co., 86 Ga. App. 
310, 71 S.E.2d 521 (1952); Blakesley v. Ransonet, 159 La. 310, 105 So. 
354 (1925); Smith v. Gunnis, 115 Mont. 362, 144 P.2d 186 (1943); Bas- 
trop & Austin Bayou Rice Growers' Ass'n. v. Cochran, 138 S.W. 1188 
(Tex. Civ. App. 1911). He also waives it if, after the time specified for 
completion, he makes partial payment to the contractor continuing the 
work. Plymouth Village Fire District v. New Amsterdam Casualty Co., 
130 F.Supp. 798, 801 (D.N.H. 1955); Frank Japes Co. v. Pagel, 246 
Mich. 700, 225 N.W. 521 (1929); Swink v. Smith, 173 Neb. 423, 113N.W.2d 
515 (1962); Elmohar Co. v. Phillips, 188 App. Div. 100, 176 N.Y.S. 440 
(1919); Brodeck v. Farnum, 11 Wash. 565, 40 Pac. 189 (1895). Defend- 
ant waived the benefit of any agreement as to time for plaintiff's per- 
formance of any phase of its activities related to construction of the 
building. 

6. Having made timely performance of the material and erection 
contracts, plaintiff is entitled to recover the agreed prices of $49,950.00 
and $16,600.00, respectively. Having performed similarly with respect 
to defendant's orders for extras, plaintiff is entitled to recover their 
reasonable value. Continental Casualty Co. v. Schaefer, 173 F.2d 5, 8 
(9th Cir. 1949), cert. denied 337 U.S. 940 (1949); J.P.C. PetroleumCorp. 
v. Vulcan Steel Tank Corp., 118 F.2d 713 (10th Cir. 1941); Seybolt v. 
Barber, 203 Md. 20, 97 A.2d 907, 909 (1953); Bradley Heating Co. v. 
Thomas M. Sayman Realty & Investment Co., 201 S.W. 864, 867 (Mo. 
App. 1918). Plaintiff's costs plus a fair profit, absent "challenging evi- 
dence," establishes that value. United States ex rel. Susi Contracting 
Co. v. Zara Contracting Co., 146 F.2d 606, 611 (2d Cir. 1944). See also 
Central Steel Erection Co. v. Will, 304 F.2d 548 (9th Cir. 1962). Plain- 
tiff is entitled'to recover $4,086.01 for the extras. 

7. Plaintiff neither occasioned nor contributed to its employees’ 
proposal to halt work on the building because nonunion labor was being 
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used in connection with the decking. Nor could it have prevented them 

from striking had the threat to do so become a reality, Plaintiff cannot 
be assessed with liability for the additional expense to) which defendant 
was put on this account. The Richland Queen, supra, 254 Fed at 670. 

8. Since the material and erection contracts both provide for inter- 
est on past due payments, plaintiff is entitled to recover interest on the 
amounts due under those contracts from the time payment should have 
been made. D.C. Code § 15-108 (Supp. V 1966). Interest may also be 
awarded as an element in plaintiff's damages if necessary to fully com- 
pensate it for the extras performed. D.C. Code § 15- -109 (Supp. V 1966). 
Plaintiff became entitled to payment for the extras immediately upon 
their completion, see Boogher v. Roach, 25 App.D.C. 324, 333 (1905), 
and an interest award to compensate for loss arising from deprivation 
of the use of money owing but unpaid is well recognized. Tendler v. 
Jaffe, 92 U.S. App.D.C. 2, 6, 203 F.2d 14, 20 (1953), cert. denied 346 
U.S. 817 (1953); Dyker Building Co. v. United States ex rel. Parreco, 86 
U.S. App. D.C. 297, 303, 182 F.2d 85, 91 (1950). Discretion should here 
be exercised in the direction of an allowance of interest at the legalrate 
as a part of plaintiff's recovery for the extras. | 

9. Plaintiff is entitled to recover from defendant the principal bal- 
ance of $35,636.01 due, with interest thereon at the rate of 6% per annum 
to the date of judgment in the amount of $5,736.83,22/ for a total of 
$41,372.84. In the expectation that, with this determination, defendant's 
liability will be promptly satisfied, there is no occasion to reach the 
question of enforcement of the mechanic's lien at this time. The judg- 
ment will accordingly preserve plaintiff's right to make further applica- 
tion to the Court in this regard should future circumstances warrant. 
See Curtis v. Chambers, 114 U.S. App. D.C. 52, 310 F.2d 857 (1962). 


/s/ SPOTTSWOOD W. ROBINSON, pias 
December 30, 1966 JUDGE (By designation) | 


12/ Interest to July 31, 1965, is $2,713.71, and thence to December 30, 
1966, is $3,023.12. | 


[Filed December 30, 1966] 


JUDGMENT 


This action came on for trial before the Court, and the issues hav- 
ing been duly tried and a decision, by a memorandum stating the Court's 
findings of fact and conclusions of law thereon, having been duly ren- 
dered, it is this 30th day of December, 1966, 

ORDERED AND ADJUDGED that the plaintiff, Atlas Machine & Iron 
Works, Inc., recover of the defendant, William Cohen, the sum of 
$41,372.84, with interest thereon from date at the rate of six per cent as 
provided by law, and its costs of action; and it is further 

ORDERED that the plaintiff be and hereby is granted leave to make 
further application to the Court for the enforcement of the mechanic's 
lien involved in this action should future circumstances warrant, for 
which purposes jurisdiction is retained. 

/s/ SPOTTSWOOD W. ROBINSON, III 
JUDGE (By designation) 


[Filed January 10, 1967] 


NOTICE OF APPEAL 


Notice is hereby given this 10th day of January, 1967, that William 
Cohen, Defendant herein, hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of this Court en- 
tered on the 30th day of December, 1966 in favor of the Plaintiff, Atlas 
Machine & Iron Works, Inc. against said William Cohen. 


FRIEDLANDER & FRIEDLANDER 


/s/ MARK P. FRIEDLANDER 
Attorney for Defendant 


Serve: ELIZABETH R. YOUNG 
Attorney for Plaintiff 
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EXCERPTS FROM TRIAL PROCEEDINGS | 


DONALD J. MALEY 


DIRECT EXAMINATION | 

BY MISS YOUNG | 

Q. ***. A. Donald J. Maley, 8319 Fort Hunt Road, [13] 
Alexandria, Virginia. 


* * x 


Q. What is your position at Atlas? A. Sales Se of the build- 
ing division. 
Q. Did you hold that position in September of 1963? lA. I did. 

Q. Did there come a time when you sold some of Atlas' S services 
to Cohen, the defendant in this case? A. I did. | 
Q. Can you tell us approximately when that was? A, In September 
of 1963. | 


* KOK 


[15] Q. Now, Mr. Maley, did there come a time when another con- 
tract was entered into between you and Cohen on this job, between Atlas 
and Cohen? A. Yes, there did. 

Q. And what did that contract cover? A. That contract covered 
Atlas erecting the structural steel we were furnishing under the first 


contract. 
* kK * 


[17] CROSS EXAMINATION 


BY MR. FRIEDLANDER: 

Q. Mr. Maley, do you recall submitting a suggested offer prior to 
your submitting the contract of September 20th, prior to Plaintiff's 
Exhibit 1, which I now hand you? Did you not submit one proposal be- 
fore that time? A. Yes, I did. 

Q. And there was inserted in that contract something that had been 
left out of the first proposal. Do you recall what it was? A. The de- 
fendant requested that a time stipulation be inserted in this contract. 
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Q. And why did he tell you that he needed the time stipulation in 
the delivery contract? A. He was anxious to get the project under way 
and completed. 

Q. What did he tell you the project was, or did you know? What 
was the project? A. The project was leased rental space. 

* eK 

[18] Q. Do you deny that he told you that he needed the property 
by the first of the year? A. I don't recall the defendant saying that he 
needed the property by the first of the year, no, sir. 

Q. You don't remember either way? A. Ido not. 

* KOK 

[19] Q. * ** Did you not represent to Mr. Cohen that the steel 

was in your plant available for immediate delivery? A. No, sir. 
* OK OK 

[20] Q. Well, now, calling your attention to refresh your recollec- 
tion, did there come a time when you suggested that if you did the erect- 
ing and the deliveries you could coordinate it, that you wouldn't have the 
problem having one person doing both parts on the job? Isn't that the 
way you sold the job? A. That would have been in my original conver - 
sation with Mr: William Cohen prior to the first contract. 

* ok Ok 

Q. Now, a) month later you prepared a new contract, an additional 
contract, and this is for the erection of the steel. Now who told you to 
prepare that? [21] A. AsIsay, Mr. Ritchie Cohen. 

Q. Yousay Richard Cohen, the son of William Cohen? A. He called 
and asked us to submit a price on the erection of the project. 

Q. And then you prepared that and you took it to the place, did you 
not? A. No. As I recall, we mailed it to their office. 

Q. You are saying that you didn't take this up to Mr. William Cohen 
to get him to sign it? A. No, sir, I did not. 

Q. Did you at that time that you mailed it have any telephone con- 
versation with William Cohen? A. Not that I recall. 
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Q. Well, didn't you note that when you prepared that statement you 
left out any time element, just as you had on the first other submittal you 
had made? 

* * * | 

THE WITNESS: On the first contract on deliveries which are con- 
trollable, it is not unusual in our business [22] to insert a time clause. 
On erection which is controlled by the weather and things of this nature, 
we generally do not insert a time clause. Therefore, I didn't. 

Q. Well, now, when he insisted on the time clause and explained that 
he needed the building at some particular time, what did you say to him 
at any time you may have conversed with William Cohen? Did you ever 
talk to him about that? A. Only with respect to the first contract. 

Q. Well, now, after the first contract, did you ever talk to William 
Cohen about any contract, after the first contract when Plaintiff's No. 1 
had been signed? A. We hada conversation covering the second contract, 
because when we originally submitted it to their office it)/was returned 
to our office signed by Mr. Ritchie Cohen; and I had to redraw the con- 
tract since we were dealing with the owner and not a corporation. 

Q. Well, now, what conversation did you ever have with William 
Cohen about the second contract? A. The only conversation that I re- 
call is when I called him and told him he would have to sign it, that I 
couldn't accept the contract with Richard's name on it. | 

Q. Now, what was the conversation at that time ? [23] What did 
you say to him and what did he say to you? A. That I would forwardan 
additional copy of the contract which he would sign and return. 

Q. Did you at that time, sir, in person, take the SoHE: back for 
signature? A. No, sir, I did not. 


* x 
[25] Q. Do you deny that you ever personally agreed with William 
Cohen that the work would be completed in all events by B22 15th of 
December, 1963? A. Yes, sir. 
Q. You deny that? A. Ido. 
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Q. Now, did you ever at any time agree as to any time of comple- 
tion? A. With respect to the second contract, no, sir. 

Q. Now, do you recall any conversation with anybody in which they 
told you that, although your price was higher, [26] they were going to 
take your second contract, Plaintiff's No. 2, because of the time ele- 
ment? A. They informed me that we were not the low bidder, but that 
they were going to give us the work because of our reputation in the 
area. 

Q. Now, was the reputation for prompt work that they referred to, 
whoever it was? A. The reputation was for suitable work. 

Q. Prompt work, wasn't it? A. Completing work generally within 
a reasonable amount of time, yes, sir. 

* ok OK 

[27] Q. Now, did the Mimsco Steel Company actually fabricate the 
steel for you? A. Yes, sir, they did. 

Q. Did you have a factory or plant for fabrication yourself? A. 
Yes, sir, we do. 

* KK 

[36] Q. And did you have anything to do with the actual perform- 
ance of the contract? A. No, sir. 

* OK 
BY THE COURT: 

Q. Mr. Maley, am I correct in my understanding [37] that at no 
time with anyone did you have any sort of conversation that would relate 
to any matter of a particular date upon which any part of the perform- 
ance of the second contract was to be completed? A. That is correct, 
sir. 

* KOK 


[42] Q. Now, as I understand your testimony, you did talk person- 
ally with Mr. Cohen, and Iam speaking of Mr. William Cohen, twice? 
A. That is correct. 

Q. Shortly prior to the execution of the September 1963 contract? 


A. Yes, sir. 

Q. And at least the first of these conversations, I ee cen- 
tered around the inclusion in that contract of a provision that would re- 
quire the plaintiff to have [43] the steel on the job ata particular time ? 
A. No, sir, that is not quite correct. The contract stated that we were 
to commence deliveries at a particular time, and that we would then co- 
ordinate our deliveries with the erector's progress. 

Q. * * * Now, was any reason given to you by Mr. Cohen as to why, 
from his viewpoint, it might be necessary or desirable that the contract 
contain the provision of that sort? | 

* K 
A. He told me that this was leased property, that he was anxious to get 
it completed. 
* * * | 

[44] Q. Did he make any reference at all that would reasonably 
indicate that completion of this job or completion of whatever responsi- 
bilities under that contract your company had was to occur by a particular 
date? A. No, sir. 


[49] WILLIAM COHEN 


* * 


DIRECT EXAMINATION 


[50] BY MR. FRIEDLANDER: 


*x* * 


A. William Cohen, * * * 1800 Sycamore Street, So aaa 
* * 
[52] Q. Now, will you tell us in your own words the i of 


the conversation between you and Mr. Maley on that first occasion? 
* OK OK 
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A. Well, when Mr. Maley came to my office at that given time, our dis- 
cussions over the telephone were prior to this, and when he came over, 
he came over with a contract on the basis of furnishing and fabricating 
and delivering of the steel. And I was very emphatic about speed. And 
[53] I told him at that given time that I checked out the reputation of 
Atlas and that it had proven to be good and that I had prices from four or 
five various people that do that type of work and they were cheaper. But 
the prime thing in this particular case was speed, because I was faced 
with tenants that I already had. I was faced with a tremendous competi- 
tion that was coming upon us with this office building market; and knowing 
the business as I do, I knew that the quicker I could finish the quicker I 
would be able to fill my building and receive the income off the leases 
that I already had with a bank, a title company, and a few other tenants 
at that given time; and I had a lot of indications of people that were 
interested. And I told him at that given time that I was paying him 

more money knowing that he was a local man. And he told me that the 
steel for the specifications, most of it was right in his own plant so 
there would be no problem of fabrication, because basically they do 
their own fabrication, there would be no subcontracting to do, they do 

it themselves; and delivery would be no problem. That was my con- 
versation at that given time. 

Q. And then did there come a time when he submitted a contract 
which I will show you which is Plaintiff's [54] Exhibit 1? This is your 
signature on it? A. Yes, it is. 

* KOK 
Q. And then did there come a time approximately a month later 


when you met with him personally? A. This is the erection contract. 
* * 


[55] Q. Now, do you recall when it was and where it was that you 
met with him? A. In my office. 

Q. And was it on the date you executed that agreement? A. Yes. 

Q. That is dated November 1st? A. That is right. 
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Q. Now, in your office, did you then have a conversation with him 
| 
and in his presence note down the results of that conversation? And I 
hand you a sheet of paper and ask you whose handwriting is that? A. 


That is mine. Mr. Maley was in my office when I made these notes. 
* KK 


| 

[56] Q. Now, you have identified this paper writing as being in 
your handwriting made at the time of your meeting on November 1st 
with Mr. Maley. Why did you write that out? A. Well, Mr. Maley sold 
me on the basis, when I gave him the job, on the basis of fabricating and 
delivery of the steel, his next biggest point that he brought out to me 
was, 'Mr. Cohen, if you let us do both, we then are not faced with any 
problem of depending upon another erector who could kill'us as far as 
not being able to coordinate the job properly. Even if it cost you more 
money, and you keep stressing that time is important, I would suggest 
that you go ahead and give us both.” I had a meeting with'my son and 
my foreman, and they all agreed that being that this was so important 
to us, that let's give it to one and on that basis there we don't have to 
worry about excuses, one against another, that one man would be re- 
sponsible for both jobs; and that was the reason that we gave the erec- 
tion; and at that given time I in my own mind with Mr. Maley was trying 
to judge timewise when this job would be completed; and — is how 
these notes came about. 

Q. Now, would you read the notes? [57] A. Yes. ten of con- 
tract steel. Atlas Iron Company. Agreed steel on job within six weeks 
and completion within forty-five after steel on job. Completion should 
be by 12/15/63. 

Q. Now, was Mr. Maley actually present in your SAS when you 
wrote that? A. He saw me write this down. 

* * * 

[58] Q. Where did the steel come from, if you know? 

Mimsco. * * * 
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[63] Q. Do you know what steel was delivered first by Mimsco? 
A. The penthouse. 

Q. The penthouse. That is up ontop? A. That is the last phase of 
your job, yes. 

* Ke 

[64] A. * * * And the unfortunate thing is, going back to the 
delivery of this merchandise, is when I got wind that Mimsco was 
doing this job, at that particular time I was very upset about it, only be- 
cause of my experience in other jobs that we had done. And my struc- 
tural engineer that basically designs the buildings, we have gone through 
actual experience with this organization; and as far as I am personally 
concerned, they couldn't do a job for me at no cost, because I know of a 
certain case they broke a building. They basically broke the building 


only because of the time involved. 
* ke 


[65] Q. Now during the course of this construction, did you ever 


have occasion to have any other difficulties outside of the delivery of the 
wrong steel? Did any steel come there that had to be worked on on the 
job? A. Oh, yes. What happened there — Your Honor, you have to 
understand when steel is delivered on the job basically the fabrication, 
meaning that there are various openings, have to be put in proper places 
so that they can be bolted in proper places when they erect the steel. 
Well, the steel came on the job; and as far as the fabrication, as we call 
it, of preparing the steel so that it can properly be bolted and erected, 
well, it wasn't'there. And in many cases they attempted to do it on the 
job, and we certainly didn't have the proper, have the facilities to prop- 


erly fabricate the steel the way it [66] should have been done. 
* Ke 


[78] CROSS EXAMINATION 


BY MISS YOUNG: 
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[79] Q. You have testified here today, as I understand it, that when 
the two contracts were signed you then discussed changes to be made in 
them? A. I don't understand what you mean. 

Q. You have said today that part of these Contracese were signed upon 
the understanding that the work would be performed at a given date, is 
that not your testimony? A. That is right. 

Q. And then I understand you also testified that [80] you discussed 
that at the time the contracts were signed? A. Yes, it was very impor- 
tant, of course. | 

Q. Did you read the contracts before you signed them ? A. Yes. 

Q. Well, then, you knew that those provisions were not in there? 

A. There was a provision in there. ! 

Q. The provision was in the first one for the furnishing of steel? A. 
That is the one I signed. 

Q. Very well. Now, then, did you not sign the eae contract? 
A. Yes. | 

* * * 

[82] THE COURT: You were aware of the fact that in the second 
contract, in the erection contract, there was no provision written in the 
contract itself? | 

‘ THE WITNESS: Yes, sir, Your Honor. ! 

THE COURT: With reference to time of completion? 

THE WITNESS: That is right, sir. | 

** x 
BY MISS YOUNG: | 

[83] Q. Now, then, you also have introduced into evidence here a 
memorandum which you said you made at the time that you executed the 
second contract, is that correct? A. Yes, I did. | 

Q. You also testified that a representative of Atlas. we there at 
the time? A. Yes, he was there. 

Q. May I ask why you didn't get him to note his agreement to this 


purported — A. I didn't think it was necessary. 
*x* * 
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Q. You had a written contract here, did you not? A. Certainly 
we did. 

Q. Yet you testified that you made this note at the [84] time that 
you signed the contract which stated something entirely different and 
didn't get Atlas to agree to this or consent to it in any way? A. That 
is exactly right. ; 

* «OK 

Q. And although you took the time to make this note at the time, 
you did not take the time to get Atlas to [85] agree to it? A. When you 
say take the time, do you want to know how I wrote that little note? I 
just happened while I was talking to write it. I never thought that that 
little piece of paper would be in court today. It would have been ridicu- 
lous, because if I thought that I would need that, I would ask the man to 
sign that. I never thought that would be in court today. 

Q. So you signed the contract without any performance date in it, 
did you not? A. The erection contract? 


Q. Yes. A. That I thought I didn't have to, yes, you are right. 


* OK 
[101] THURSTON T. CASH 
DIRECT EXAMINATION 
BY MISS YOUNG: 


* * & 


A. My name is Thurston T. Cash. I live at 9220 Wildwood Street, Lor- 
ton, Virginia. 

Q. By whom are you employed? A. The Atlas Machine and Iron 
Works of Arlington, Virginia. 

Q. And what is your position there? A. Iam the coordinator for 
buildings for the firm. 

Q. And did you hold that position in the fall of [102] 1963? A. I 
did. 
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[105] Q. Mr. Cash, do you recall how the delivery of steel on this 
job was scheduled, I mean, what came when? What was your first ship- 
ment of steel? [106] A. The first shipment of steel to the job, of 
course, would be the anchor bolts in order that the contractor can pro- 
ceed with pouring its peers to receive the columns for the structure. 

* ek 

[107] THE COURT: I don't understand what you mean when you 
say it was not and you refer to the second contract was not an integrated 
contract. 

THE WITNESS: Well, as far as my job goes and my understanding 
of the two contracts, we had two separate contracts. We/had a contract 
to furnish and deliver to the job site, and later on we had another con- 
tract which stated that we would erect steel for the Wilco Building. There 
is no combination or, rather, I guess the word is integration of the two 
contracts. It is not taken as one contract in the sense as far as my 
handling of the job as far as the charting of the job. 


* kK 


[118] CROSS EXAMINATION 


BY MR. FRIEDLANDER: | 
Q. Was there some difference in your position in relation to the 
fabrication contract and your position in the erection contract? A. 
There was no difference. The complete job was assigned to me. 

Q. Then you were handed both contracts and told to'execute them, 
complete them? A. That is correct. 
Q. Now, what did you do first, did you order the materials from 
some other source? A. Tama coordinator. This I gave to the purchas- 
ing department to procure the material. 

OK * 
[119] @. Now, what did you do before that happened, if anything? 
Did you look in your warehouse to see whether or not you had the steel? 


* KOK | 
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THE WITNESS: That I could not answer, sir, because it is a pur- 
chasing function at this point. 

* * * 

[121] Q. * * * Youhave now told me that youdid not give this order 
in writing. Did you give it orally by word of mouth and, if so, who did 
you give it to? A. As I stated, sir, I gave the requirements and ton- 
nage to our purchasing department. 

Q. To whom did you hand it? A. In this particular instance it 
was probably a Mrs. Gladys Smith. 

Q. Now what oral instructions did you give in addition to the writ- 
ing? A. The oral instructions that were given to the purchasing de- 
partment — this is not verbatim. After all, we are talking about some- 
thing that transpired three years ago — would probably go something 
like this. We have a [122] requirement for ex number of tons of steel, 
whatever the tonnage was on the particular project. 'I would like it 


delivered at such and such a date." 
* * * 


Q. Who would write down the oral instructions? How would it be 
noted ? 


A. It is normally noted on the contract documents and control sheets. 
Q. Where are paper writings which indicate your direction as to 
the desired delivery dates and the desired materials to be delivered? 
A. This would be on my master control chart. 
Q. Where is that paper document? A. It is at my office right now. 
Q. Have you looked at it recently? A. I looked at it at the final 
conclusion approximately April the 10th, 1964. 
Q. Now, after you gave the purchasing agent the written instruc- 
tion and you gave your oral directions, [123] what did you do next? 


* * * 
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A. Well, I can only remember the normal procedures carried through 
on any typical job, sir, and this is a typical job. 
Q. This was atypical job? A. That is correct. 
* OK 
Q. Which would be the typical case, where you would use other 
fabricators or do it yourself? A. The typical case would be where we 
would perform our own fabrication ourselves. 
Q. Then this was not the typical case? A. In this sense it was not 
the typical case. 
[124] Q. Now what made you decide, if you did decide, to order 
from someone else? A. That I did not do. | 


*x ok OK 


Q. Who made the decision? A, The purchasing department 


made the decision. 
x Kk 


| 
[125] Q. Iam trying to find out from you, sir, if I can, if youdon't 


mind, why was it that Mimsco was hired to fabricate this steel? 
* kK | 

THE WITNESS: At the time that the contract was given to Mimsco 
Metals Mimsco Metals had no backlog whatsoever and could start the 
job at their — at most any time. 

Q. And that is the reason why they were omnieget A. I should 
think that was part of the reason that went into awarding Mimsco the 
contract. 

Q. Were there any other reasons? A. Iam sure there were. 

* OK Ok 

[126] Q. You said there were some other reasons. A. Iam sure 
there are always a number of reasons for making any decision such as 
this. 

* * | 

[130] Q. How would Mimsco notify you what they were delivering 

to the site? A. They have a schedule of material in accordance with 


JA 32 


your erection drawings to be delivered. 

Q. And how would they notify you whether they were complying with 
the schedule or not? A. They do not have to notify me. I have a field 
superintendent and field foreman at the job site. 

* Kx 

[131] Q. I show you a letter dated November 19th, 1963, addressed 
to Horatio Allison Associates, and I think they were mentioned as being 
the engineers on the job, were they not? 


* * 


[132] THE WITNESS: May I read the letter, please? 
* * 

Q. Now, do you know anything about that difficulty? A. No, sir, I 
do not. 

* * * 

Q. * * * In other words, was there a misunderstanding about the 
delivery time which caused two columns, A-3 and A-6, not to be placed 
on the order for the job? A. As I stated before, Iam not aware of the 
situation that Mr. Carpenter states in the letter nor do any of my daily 
records indicate such. 

Q. Well, did you have any difficulty about the [133] fact that the 
Mimsco Corporation couldn't get the steel called for by the specifica- 
tions? A. Well, an A 441 steel is an exotic steel. It is not readily avail- 
able from any source. 

Q. This was required under this contract, wasn't it? A. I assume 
so, sir, if they were utilizing A 441 steel. 

Q. Well, now, was there any action taken by you as coordinator or 
expediter to get the steel which Mimsco couldn't get? A. As I stated 


before, sir, I wasn't even aware of this. 
x * 


Q. Now, on December 7th had your construction or [134] your erec- 
tion proceeded to raise part of the second lift, finish the first lift and 
gone up to the second lift without welding? * * * 


* * * 
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A. Idon't know. I would ask counsel to hand me my folder showing 
photographs of the job, please. | 
* * * | 
[135] A. From the angle the photograph is taken, which is looking 
toward Georgia Avenue, it conceivably leaves out a portion of the pro- 
ject. There could have been some steel erected there. I am not sure. 
* * 
[137] A. On December 6th we were setting steel and [138] bolting up. 
Q. What lift? A. This would be on the first lift, and probably part 
of the second lift. | 
Q. * * * Now, do you show that any welding had been done or any 
guy cables inserted or established? A. There is nothing in my report 
to indicate that any welding was started nor guy cables. | * * * 
* * x 
[139] Q. Do you agree or disagree that each lift must be welded 
before the next lift is started? A. That is See sir, but a lift 
constitutes two floors. 
* * * 
[160] A. ** *, on April 2nd I did attend a meeting at Mr. Cohen's 
office. 
* * * 
[161] Q. * * * Did that meeting discuss delay on the job? Can 
you just answer that? It either did or didn't. A. It did, and among 
other things. 


* * * 


Q. Did the discussion include a discussion of calendar days and 
working days? A. The discussion, as I recall, included a number of 
things. One of them was the completion time. I think the discussion 
calendar days and working days both entered into it. I do not recall the 
exact details of it. 
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[162] Q. Wasn't there a discussion at that time of the time of 

completion that had been agreed upon? 
* * * 

A. * * * Mr.Cohenbrought into the discussion that someone had prom- 
ised him something other than what I had in my hand, which was the 
contract documents. 

Q. He told’ you Maley had promised him, didn't he? A. He prob- 
ably did at that time. * * * 


* * * 


[165] REDIRECT EXAMINATION 


BY MISS YOUNG: 
Q. Mr. Cash, I will show you Defendant's Exhibit 3, which is a 
letter from Mimsco Steel to Horatio Allison Associates and ask you if 
you were given any information with respect to the complaint they have 


there. A. No, I was not. 
* eK 


Q. Was Mimsco Steel Corporation the corporation from which you 
bought some of the steel for use on this job? A. They were the fabri- 
cating corporation on this job. They were the fabricators. 


** * 


[166] Q. * * * Do you know whether or not they were subcon- 
tractor also of the owner? A. No, Ido not know that. To the best of 
my knowledge, they were not a subcontractor of the owner. 

Q. Well, can you give us any indication as to why they would have 
written to the architects? A. I have no indication at all. The proper 
procedure would have been to let our firm write the architect. They 
had no contractual relationship with the architect whatsoever. 

Q. Did you ever receive any notification from Mimsco Steel that 
there was anything wrong with the steel under your subcontract with 
them? A. No, I did not. 


JA 35 


| 
Q. Were you ever told by them that any complaints | 

to them about it? A. No. 
[176] HAROLD OLSHONSKY 


DIRECT EXAMINATION 


BY MISS YOUNG: 

A. Harold Olhonsky of 8500 New Hampshire avenue, Silver 
spring, Maryland, 
Q. By whom are you employed? A. Atlas Machine san Iron 
Works, Arlington, Virginia. 


* * * 


[177] THE WITNESS: Iam a field superintendent. 


* * * | 


Q. Did you perform any work in connection with the construction 
of steel on the Wilco Building? A. Yes, Idid. I supervised that job. 

Q. Tell us exactly what you mean by you supervised that job? A. 
I arranged for the manpower to be on the job and to man the job and 
erect the steel. | 

Q. And were you actually on the job ina supervisory capacity? A. 
Yes. I probably visited the job an hour a day for at least three days a 
week. 

Q. Can you tell me when the steel erection was SEER A. No- 
vember 27th, I think it was. 


Q. Of what year? [178] A. Of 1963. 


Q. And can you tell me when the steel work was completed? A. 
March the 6th. 
Q. Of what year? A. Of '64. * * * 
THE COURT: May I have the commencement date? 
was in November of 1963. Which date was it? 


You said it 


THE WITNESS: The 27th. 


[179] Q. Idon't want to know work days. I wish to know calendar 
days. A. Idon't know how many calendar days there are. Ido know 
that we had a total of 73 work days. 

* * * 
[180] A. Forty-five, approximately. 

Q. And will you tell me why you did not work the remaining days? 
A. Well, during the erection we had considerable snow and ice and hail 
and actually had 28 days where it wasn't fit to work. 

* 
A. The customer erected the first floor of the decking. I don't know 
who the contractor was, but we erected the balance of it. 

* * *K 

Q. Why were you asked to perform that extra contract? A. Well, 
my men, after the first floor was done, the steward on the job approached 


me and said that if they put any more decking down, meaning the other 
contractor, that they would refuse to work on the job. 

[181] Q. Why did they tell you that? A. Well, because they 
claimed the work themselves and are union people and want to claim the 
work. 


Q. Now, wait, your men were union? A. Yes, they are. 

Q. What about these other men? A. I don't think they are union. 

Q. When did the men work on the deck, the ones other than your 
men? A. They had put the decking down on a Saturday when our men 
were not on the job. 

Q. And when did this steward complain to you about it? A. On 
Monday when they returned to the job. 

Q. And when did you obtain the order from Mr. Cohen to complete 
the decking? A. Iam not sure of the day, but it was during that next 
week that we were ordered to proceed to put the decking down. 
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Q. Did you have any control over keeping your union men on the 
job? A. Only to try to convince them to stay, but I have no other con- 
trol other than that. 

[182] Q. You could not — A. If the steward decides that the cus- 
tomer or somebody is doing something contrary to their principles, they 
will walk off the job. | 

Q. And you had no way of forcing them to comply? | 


* * 


[184] CROSS EXAMINATION 
BY MR, FRIEDLANDER: 


* * 


[186] Q. When did you do this vault, in time? 


* * OK | 
| 


. * * * T think it was in February. 
Q. * * * How many decks had been laid in February ? A. I think 


two. 


* ok x 


[187] Q. When did you make your computation of time such as days 
of labor and days of rain or inclement weather? When did you make that 
computation? A. After the job was completed. | 

[188] Q. And how did you note the results of your computation? A. 
By taking them off of the daily reports that I have here. 


* KOK 

Q. And so what you are testifying to is the daily reports which you 

have held up in your hand which have not yet been offered or received in 
evidence, right? May I see them. 

* Oe * 


[189] Q. Is this your writing? A. No, sir. 


* * * 


| 
[197] Q. Now, I would like to ask a few questions about assembling 
these members. I understand from your testimony that at least when you 
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get ready to join two columns together they are first temporarily bolted 
in place and then they are welded, is that correct? A. No, youarea 
step ahead, because you erect by hooking them together with bolts and 
then guying them to plumbness, and then welding. 

Q. The purpose of the guy is to hold the member plumb until the 
welding has been completed? A. That is correct. 

* x * 
[202] CHARLES W. HANGER 
DIRECT EXAMINATION 


BY MISS YOUNG: 
A. My name is Charles W. Hanger. I reside at 6605 Mayfair Drive, 
Falls Church, Virginia. 

Q. And what is your occupation? A. Iam an estimator and have 
the title of executive vice president for Heron Todd Steel Construction 
Company, Incorporated. 

* * * 

[203] Q. I would like to ask you now a question with respect to 
how much time you think it would take to do steel on a building that I 
will describe to you, the amount of steel involved and the size of the 
building. Do you think you can give me some idea as to that? A. Well, 
an approximation. Until you got into the complete drawings, I couldn't 
give, of course, a definite one, but an approximate time, I feel sure 
that I could. 

Q. The basement is one hundred feet by one hundred [204] fifty- 
eight feet, 10-5/8 inches. The ground floor is 100 feet by 158 feet, 
10-5/8 inches. The second floor through the fifth floor is 78 feet 11 
inches by 85 feet even. The Roof was 78 feet 11 inches by 85 feet even. 
The machine room floor, 45 feet 8 inches by 52 feet 6 inches. The ma- 
chine roof was 45 feet eight inches by 52 feet 6 inches. The job contained 
the following items: Approximately 185 tons of structural steel, 75.5 
tons of steel joists and bridging, 37,605 feet of standard coroform, 
2,074 square feet of Robertson Q decking, 2 to 3 inches. 
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The structural steel consisted of 66 one, two, or three lift columns 
with an average weight of .71 tons; 468 beams including spandrel beams 
with hung plates, with anaverage weight of .26 tons; 646 pieces of steel 
joists, 9,440 lineal feet of bridging, 1/2 inch rod type for steel joists; 16 
tapered outriggers; 32 hung channels and facias, 76 brackets welded to 
columns or beams, 12 pipe columns, 1,800 3/4 inch diameter high 
strength bolts. 

The job required that spandrel beams with hung plates running par- 
allel to the steel floor joists be braced back to the joist with 2 by 2 by 
1/4 angle struts 4 feet on center. | 

There were 409 beams end to end, beams ends [205] requiring 
field welding, and 232 pieces of minor framing to be welded in the field. 

Access to the site was from two sides only, and the job contained a 
large number of appurtenances welded to the perimeter steel. 

Have you any idea how long it might take, how many work days it 
might take to construct such a building? 

MR. FRIEDLANDER: We must object, because I don't know where 

| 


the information came from. | 
* * * 


THE COURT: * * * 1am going to overrule the objection. Iam go- 
ing to let the witness answer the question on the condition that the facts 
that [206] are assumed by the question are See established by 
evidence here. 


Ok Ok 

THE COURT: I think we will all know what they are, because it was 
as obvious to me as it was to you that the entire question put to the wit- 
ness, in so far as the assumed facts were concerned, was being read. 
So if you will just hold that paper, we will have a check to see whether 
or not the facts the question assumes later on all get some evidence in- 
troduced at this trial in order to support them. Now, do you have the 
question, Mr. Hanger ? | 
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THE WITNESS: Well, most of it. I would like to review the paper, 
and I would like to take a look at the drawings, if I may. 

THE COURT: Allright. How much of an Opportunity would you 
need to do this? 

MR. FRIEDLANDER: May I suggest the witness take the plans and 
look them over! over the weekend and come back Monday and tell us. 

THE COURT: I will hear from him. That is quite all right with 
me; and having the idea that he might have to give this some study, I put 
the question to him as to how [207] much time he would need. 

THE WITNESS: That would be agreeable to me. 

THE COURT: Is that agreeable to you, Miss Young? 

MISS YOUNG: Yes, Your Honor. Would you like me to put these in 
evidence first or just let him take them and then put them in evidence ? 

THE COURT: Mr. Friedlander. 

MR. FRIEDLANDER: I have no objection. You can give him what- 
ever you please. 


THE COURT: Well, just in the interest of perhaps keeping things 
identified, how about getting them marked. 
MISS YOUNG: Very well, Your Honor. 


* KOK 


THE DEPUTY CLERK: Plaintiff's Exhibit No. 18 for Identification. 
* ok * 

[208] THE COURT: Yes. Mr. Hanger, would you take just a brief 
look there before leaving to see whether you have all that you want. And 
I think you said you wanted the question, the paper writing that Miss 
Young has. 

THE WITNESS: Yes. In other words, there is pertinent informa- 
tion on this, yes. It looks like all the erection drawings are here. 

* * x 

[209] THE COURT: In the meanwhile, Mr. Hanger, don't discuss 

your testimony with anyone, please. 


THE WITNESS: All right. 
* * * 
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[210] CHARLES BRUNNER 


* OK OK 


DIRECT EXAMINATION 

* KK 
THE WITNESS: My name is Charles Brunner. I live at 15 West 
Glebe Road, Alexandria, Virginia. | 
BY MISS YOUNG: 
Q. Mr. Brunner, by whom are you employed? A. Atlas Machine 
and Iron Works, Incorporated, in Arlington, Virginia. 
Q. And what position do you hold there? A. Iama member of the 
board of directors; I am an assistant secretary; Iam manager incharge 
of the [211] accounting department and financial activities, and general 
office manager. | 


* OK OK 


[213] Q. When was the first bill sent for the completed contract? 
* * * 


THE WITNESS: In June of '64. 

* OK x 

[214] Q. Now, what payments on account have been made? A. I 
received one, $31,000 on account. 
* KK | 

[215] Q. And what is the balance now due on the contract? A. The 


balance on the original contract annexed amounts to 35,636.01. 
OK OK 


THE WITNESS: The contract provides for interest at six percent. 
* 

[216] Q. Can you tell us the interest that is now due on the — 

MR. FRIEDLANDER: I am going to object to such a question, if 
Your Honor please. The interest would be if the Court should determine 
that interest would be charged, and then the Court would fix the date. 

THE COURT: Yes. But as I understand, the contract contains a 
provision relative to the payment of interest. In other words, this is 
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contract interest that is being inquired of. And I took the question to be 
a question as to what aggregate amount of interest the witness has com- 
puted by using the formula prescribed by [217] the contract, is that cor- 
rect? 

MISS YOUNG: Yes, Your Honor. 

* 

[218] Q. Will you tell us how much interest you computed and the 
date to which it has been computed? A. The last invoice I have here, 
July 31st, 1965, has interest at that time amounting to $2,713.71. 

* OK 

THE COURT: And that is to July 31st, 1965? 

THE WITNESS: Yes. Interest had been billed monthly and at the 
end of September it amounted to between five and six thousand dollars. 
Iam not sure of the amount. 

BY MISS YOUNG: 
Q. September of what year? A. 1966. 


Q. About! how many billings have you sent Mr. Cohen, how many ac- 
count rendering of these billings have you sent him on this job? A. It 
would be at least thirty, forty, one a month. 

Q. Have you at any time received any statement from [219] Mr. 


Cohen as to why the account was not paid? A. I have not. 
* * 


BY THE COURT: 
[220] Q. If there had been complaints about this job, would you 
have known about it, Mr. Brunner? 
MR, FRIEDLANDER: Your Honor, we are going to take exception 
to that. 


BY THE COURT: 
Q. Would you have known about it? A. Yes. 
Q. How would you have known about it? A. I would have been in- 
formed by the employees who were responsible for performing the work, 
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that there were difficulties on the job, and I shouldn't rely upon funds to 
be received from the project until those problems were completed. 

Q. How do you know that you would have received reports of that 
character? A. It is company policy. 

Q. And what do you mean when you say company policy? A. The 
organization is established so that the comptroller of the finances talks 
to the individuals and finds out how much money he can project will be 
received for his next month's operations. | 

[221] Q. You mean, you have talked to the employee's on this and 
all jobs done by Atlas to obtain that information? A. That is correct. 


kk 


THE COURT: I will reserve the ruling on this until you cross ex- 
amine him on that point. 
BY MISS YOUNG: | 
Q. Did you receive knowledge of any complaints ? A. No. 
Q. Did you receive any complaints direct from Mr. Cohen? A.No. 
Q 


. Or from any of his office force or agents? A. No. 

Q. Did he ever write you with respect to these billings as to why 
they were not being paid? A. I can remember no correspondence or I 
can find [222] no correspondence. As far as I remember, I received 
nothing. 


CROSS EXAMINATION 
BY MR. FRIEDLANDER: 


| 
| 
| 
* OK Ok 
[223] Q. I tell you from the records of this case that on April 
23rd, 1964, the mechanic's lien was filed in this case. Now, did you in- 
struct anyone to file that? If so, when did you give the instruction? A, 
I believe I remember asking Miss Young to file a mechanic's lien time- 


ly. 
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[228] Q. Didn't you ask your fellow employees as to the reason 
he had given why he wouldn't pay you? A. The only reason that Iheard 
of is that he thought it took us too long to perform our contract. 

* ok Ok 

[229] Q. You learned that he wasn't going to pay you as early as 
April? A. Yes. 

Q. And you had your lawyer put a mechanic's lien on the building, 
is that right? A. Sure. 

* 

Q. Did you write him a letter and ask him why he didn't pay you? 

A. Idon't believe I wrote him a letter. I made phone calls. 
* kK * 

[232] Q, Now, after that meeting when Cohen met with your Mr. 
Cash and something took place in regard to the time element, did you 
ever get another payment? A. No. 

Q. Did you ever get an answer from Mr. Cohen saying he would 
pay you without any credit? A. No. 

Q. And after you hired a lawyer and filed a mechanic's lien, why 
did you expect him to get in touch with you except through his owncoun- 
sel? 

MISS YOUNG: May it please the Court, did he expect him to? 

THE WITNESS: I did not. 

MR, FRIEDLANDER: He said so as I understood it. 

THE COURT: I gathered that, too, from an answer he gave toa 
much earlier question. I will permit the witness to answer the question. 

THE WITNESS: I expect to be informed when I am sending an er- 
roneous invoice to a customer. I also don't give credits to unwarranted 
claims. 


[233] BY MR. FRIEDLANDER: 
Q. I understood, sir, that you had employed ‘counsel to file a lien 
on his property and then you continued to send bills to him, invoices to 
him, and you were surprised that you didn't get any response from him 
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after you filed a mechanic's lien on his property before the job was 
even finally billed ? | 
* * | 


THE WITNESS: No, I wasn't surprised. 


* * 


[234] REDIRECT EXAMINATION 
BY MISS YOUNG: 


* ex 


THE COURT: * * * I haven't heard anything more, Mr. Fried- 
lander, [235] about your objection. Iam ready to rule. Do you have 
anything further you would like to offer? You will remember that there 
was a ruling that I held in abeyance. 

MR. FRIEDLANDER: Iam not going to ask him any questions in 
respect to that. 

THE COURT: Very well. I will overrule the objection. I will ac- 
cept the testimony of the witness, as indeed I must accept) the testimony 
of the witness, because it is uncontradicted, that it was the policy and 
practice of his company to have reported to him through other employ- 
ees complaints that might be made about the work performed by Atlas 


and that no such complaint reached the witness by that process. 
* * i 


[236] VERNON TREDDIS GIBSON 


* * 


DIRECT EXAMINATION 
BY MR, FRIEDLANDER: 


* Ok Ok 


THE WITNESS: Vernon Treddis Gibson. 
* kK 
THE WITNESS: I live at 11336 Evans Trail, Beltsville, Maryland. 
Q. And where are you employed? A. Vesta Construction Com- 
pany at 7826 Eastern Avenue, Northwest, D.C. 
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Q. What is your experience in the building business? A. Well, I 
have had about twenty-two, twenty-three years' experience. 

Q. And what is the nature of that experience, could you tell the 
Court? A. Well, I started out when I was young working as a [237] la- 
borer and carpenter and helper of various trades. And then I became a 
carpenter myself, and for the past sixteen years I have been a superin- 
tendent. 

Q. And is that in the construction field building buildings? A.That 
is right, general construction. 

* ok OK 

Q. And in 1963, what was your position and with whom? A. Iwas 
general superintendent, Job superintendent with the J. Norman Con- 
struction Company. 

Q. And what job were you working on in October and November and 
December of '63 and January and February of '64? A. I was on the 
Wilco Building at 7826 Eastern Avenue, Northwest. 


THE COURT: What was the end of the period incorporated in the 
question, October '63 to when? 


* OK Ok 


THE WITNESS: I was there through August of '64. 
* OK 

[238] THE WITNESS: I was the job superintendent in charge, com- 
plete charge of the job of coordinating the work and seeing that the work 
was done properly as well as the superintendent over our employees. 

Q. Now, it was your obligation, I take it, to see that the trades on 
the job coordinated and performed what they were suppoed to? A. Yes, 
sir. 

* OK 


Q. What would have been the effect had one of the trades slowed 
down or not worked on the job, what would have been the effect on the 
whole job? A. What would have been the effect on the whole job? Well, 
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it could have affected it in various ways. On this particular job I feel 
timewise it was a couple of [239] months. | 


| 
Q. And what caused the loss of a couple of months? | 


* KOK 


THE WITNESS: From my knowledge, it was the coordination of the 


structural steel. 


* KK 
| 
THE WITNESS: Well, one thing, delivery was very poor, fabrica- 
tion was very poor, and definitely not enough men, not enough employ- 
ees in the field to erect it. 
* Kk 


THE COURT: * * * When you say two months, you mean two cal- 

endar months? [240] A. Two calendar months. 
BY MR, FRIEDLANDER: 

Q. Ihave in my hand Defendant's Exhibit 6 for Identification. And 

this is the records from the District of Columbia. I think you have had 


occasion to see these before, have you not? A. Yes, sir. | 

Q. Now, are these records of the job that we are talking a bout ? 
A. Yes, sir, they are. 

Q. And do those records contain a reference or notation of each 
inspection made by the District of Columbia? A. Yes, sir, they do. 

Q. And can you by looking at that record and each inspection tell 
us in case you were there at the time what was the condition of the job 
at that time? A. Yes, they will show it. | 

Q. Now, you also had the advantage of certain, you ora see what 
was going on, couldn't you? A. Yes, sir. 

Q. You were on the job all the time? A. Yes, sir, I would say 99 
percent of the time. 

[241] Q. And did you have occasion to see what I would term a 
superintendent or who might be termed a field foreman of the steel 
construction? A. Yes. 


JA 48 


Q. How many people in charge of the steel construction on the job 
did the Atlas employ during the period from October through February? 
A. Three. 

* * O* 

Q. Well, now, you say there were three. Were they in your judg- 
ment competent in this field? A. That Idon't know. They didn't per- 
form as well as they should have. 

Q. Will you tell us first, what was the first items that were deliv- 
ered on the job? And would you need to see [242] any particular rec- 
ords in order to establish the date? A. Well, I don't know the exact 
dates, no; but the first steel that was delivered was a very small por- 
tion of the basement steel which should have been first. The majority 
of the first delivery was penthouse steel, which would be the last thing 
used on the job. 

* * 

Q. Did ‘you have a place on the job to store the steel? A. No, sir, 
we did not. 

Q. And|was that fact made known to the employees of Atlas? A. 
This was made known to them prior to delivery. 

Q. How many trucks of steel came in the first [243] delivery, if 
you recall?; A. If I recall, I believe there was two loads the first day 
and one load the second day. Iam not sure, but I believe that is what it 
was. 

Q. And one of the loads consisted of the penthouse steel? A. The 
loads were mixed up. There was some of each. The men had quite a 
time to separate it so that they could use the portion that belonged in 
the basement. 

Q. Would you help us? There are different parts of the steelerec- 
tion, I mean, of the labor on the steel? A. Yes. 

Q. First, you got to separate the steel? A. Yes, sir. 

Q. So you will know where it is going, is that right? A. Yes, sir. 
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Q. What would you call that? A. Well, that is usually called the 
shaking out of the steel. 

Q. Shaking out the steel, And then there is another ipa of the con- 
struction in which the steel is put together, erected ? [244] A. That is 
right. 

Q. What would you call that? A. Well, that is the =e erection. 

* OK 

Q. Now, did they have different crews for the see ows for the 
erection, and for the deck, or did they use the same crew for all three? 
A. That was one of the problems, they used the same crew. 

Q. And in your judgment this was insufficient manpower? A. Yes, 


* * 


[245] Q. Now, will you tell us, what was the difficulty in relation 
to manpower? What effect would it have had on the job? A. What ef- 
fect it would have, well, if the crews were set up properly, you would 
have a ground crew which should consist of, first, your pusher. And 
then you should have what is known as two hookup men that unhook the 
cables on to the steel as it is unloaded. Then you have a signalman 
which signals the crane and so forth where to place it; and if this were 
done properly, you would have the crew on top erecting this as it came 
off the truck, which would consist of two connection men which ride 
either end of the beam and connect it when it goes in place. Then you 
should have another signalman up there directing the crane to get it into 
place for these two men. | 

Q. Well, is this steel so large that it couldn't be handled by hand ? 
[246] A. No, sir, this couldn't be handled by hand. 

Q. In other words, you handle it with the equipment? A. Yes, sir. 

Q. What sort of a crane? A. I believe they had about a 25 ton 
crane, what is known as a 25 ton crane on that job. | 

Q. Was that crane on the job fairly steady? A. Yes, most of the 
time. 
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Q. And could you have unloaded the steel without the crane? A. Oh, 


Q. Could you have put the steel in place without a crane? A. No, 


sir. 

Q. Now, as I understand, you mentioned the fact of using the crane 
to take the steel off the truck. And then you said the crane would put the 
steel in place. Is that what you said? A. That is the way the job was 
scheduled. 

MISS YOUNG: I object. 

THE COURT: I will sustain the objection. I think it is very lead- 
ing, Mr. Friedlander. 

MR, FRIEDLANDER: All right. 

[247] Q. Tell us what you did. Why was it that you used the crane 
to take the steel from the truck to put into place. What was the reason 
for that? A. Because of the weight of the steel. It was something that 
couldn't be done by hand. 

Q. What about storage of steel? A. Storage, this was one of the 
problems. This problem was discussed with Atlas before delivery, that 
this would have to be coordinated so as to take it from the truck and put 
it in place. This didn't happen. They unloaded the steel, they come in 
and unloaded the steel, and they tried to store a lot of it in the basement, 
and the steel that came in wrong was the steel for the penthouse. We 
suggested that they take it back to the plant and hold it until such time as 
it could be used. But the job superintendent felt that he could store it. 
So we said, "If you canstoreit in the basement, we will go along with it." 
He did store it in the basement. But he found there wasn't sufficient 
room. It was\in his way. So he moved it back and forth a number of 
times in the basement. 

As a result, he had to take it out of the basement and put it on the 
street on public property on Eastern [248] Avenue; and after, I believe, 
it was about two weeks, we couldn't have it there any longer. So we had 
to call them and suggest they take it back to the plant, which they did. 
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They came back with trailer trucks and a crane and loaded it up and took 
it back and stored it until such time as it could be used. 
Q. Now, during the period that the crane was busy either moving the 
steel or unloading or loading the steel, what would happen ‘with the job 
erection, if anything? A. It stopped. There was no erection going on 
until after the unloading was done, and then the same men w would start 
erecting. 
Q. Now, did there come a time when there was a change inthe pusher, 
and can you fix that time? A.I can't fix the exact time on the change of 
the pusher. | 
Q. Can you fix the fact that such a change took place? A. Yes, 
sir. | 
Q. And what was the effect of that change so far as you were con- 
cerned? A. Well, the effect of the change was that the first man that 
they had there was more acquainted with the job [249] and blueprints 
because he had been working on it for a few weeks and he knew the job. 
So that means when you change a pusher, he has got to get familiar, 
too, so there is a little loss of time that way. 
Q. Well, now, calling your attention to the job itselt, do you know 
when the steel erection job was officially complete and marked so by 
the District of Columbia? And you can look at that record if you want 
to refresh your recollection. A. The District marked it as one hun- 
dred percent, 9/1/64. | 
* * OK | 
| 
THE WITNESS: Could I change that? 
Q. Yes. A. That is a mistake. 8/6/64, steel finished but hold for 
check. The District wasn't satisfied. They held for check. And 9/1/64 
they made that check and accepted it as one hundred percent. 
Q. Now, before that date, will you go back to the first day that any 
work was done on that job, and you can use that if that helps you any. 
[250] A. Did you say when was the first date ? 
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Q. When was the first day the work was done on the steel erection, 
if you can tellus? A. His report shows 12/2/63, erecting steel in 
basement. 

* *K 

Q. Well, now, can you tell us what that was? A. That would be 
your basement steel which would consist, makes up the first floor. 

Q. Let's see now. This is supposed to be — I don't know whether 
that is the basement or not. A. That would be the basement. 

Q. That would be the basement. And — A. This steel would be 


the columns in the basement [251] coming up out of the basement. 
*x Ok 


Q. Now,' do you recall whether that work was done and what hap- 
pened to that work? Can youtellus? A. Yes. When they finally got 
the steel straightened out where they could start setting, what you would 
call the firstilift should be set, leveled, lined, braced, and welded and 
put in place before the second lift goes up. Now, this was done, but it 


wasn't leveled up, it wasn't braced. The second lift was started, still 
no bracing, which made a dangerous situation, plus the fact that we 
weren't able 'to do any work on the first deck, because normally the way 
this works is the steel erector gets his first lift and he gets that se- 
cured in place permanently. Then we go to work with the carpenters or 
concrete work and so forth and follow this right on up lift for lift. 
* OK 

[252] Q. * * * Now, what happened to that first lift? Did they pro- 
ceed to work on the second lift? A. They proceeded to work on the 
second lift over my objections. I repeatedly asked them to finish up the 
first deck, brace it, and also that it would be secured so that the other 
trades could follow them up, and so forth, which to no avail. They didn't 
do it. They said, 'Well, we are undermanned, but we will try to get 
some more help in." 

Each day I would ask for more help and I would have a promise, 
"Well, tomorrow, we will have more men." But those men never came. 
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Q. I show you Defendant's Exhibit 4, which is a report from C. W. 
Houston. The report is dated December the 7th. So Iam going to in- 
quire of you now for the period immediately preceding that report, and 
I want you to tell me what the situation was. A. Well, this report shows 
on the inspection, it says, that our inspector visited the above project 
this date and found the following: the first lift of steel has been raised, 
also part of the second. No welding has started. | 

* * 

[253] Q. What did they mean by no welding? A. What I was just 
explaining, that I was trying to get them to secure the first lift; and as 
of this date the inspector makes his inspection, and no welding had been 
done, nothing had been done to make that first lift permanent. 

* * 

Q. And what is a lift? A. Well, that could vary. Now, on this par- 
ticular job a lift is wherever you splice, where your floors splice; and 
in this particular case here, your first splice was just above your first 
floor. So your basement was your first lift. The next lift would have 
been the second and third floor, because that column carried two floors 
and went through and picked up and the fourth and fifth floor. 


* OK Ok 


| 
[254] Q. They were working on the second and third floor before 
they had secured the first floor? A. That is right. | 
Q. And what did you say to them? A. Well, immediately, everyday 
I would ask their superintendent to please get that secured. He said, 
"Well, we don't have enough men." So we in turn would try to get more 


men and insist that he had more men to get this secured. 


* kK OK | 
| 


Q. The guy cables, what are the use of guy cables? A. Guycables 
are something that you put, you brace your columns with an X-brace in 
various directions to pull this steel in position as such until it is welded 
in place until it is permanent. | 
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Q. Now, you have told us about the cables and the bracing and I 
think you told us about the welding. When, to your knowledge, did they 
complete the welding and the bracing on the first lift? [255] A. Onthe 
first lift it was quite some time after that. They had made attempts to 
start welding, but again they were undermanned. If they got a chance, 
they would put one welder and maybe two welders, and they would need 
him on another point of the building on something else and they would 
take him off and put him on that. 

Q. I call your attention to a very windy day in December of 1963 
and ask if you recall something unusual happening that day in relation to 
this job. A. Yes. This happened at night. It got quite windy that after- 
noon and the steel wasn't properly guyed and I suggested to their super- 
intendent before they leave that they should put extra guys on to make 
sure that it is guyed. 

We had a severe windstorm that night, and the next morning the 
steel insteadi of being upright was lying over like this. The nextday also 
was stormy.' It was too bad for them to have workmen on the job. So 
the District inspector came by and he said, "Get the men out here right 
away and straighten it up." They took men from another job some place 
and finally got them there some time in the afternoon and put guys on 


this and straightened it back up. 
* kK 


[256] Q. Now, did there come a time when you did have any prob- 
lems about the columns and the splicing of the columns? A. Yes. The 
columns were supposed to have been saw cut to an even cut, and they 


were cut with a torch, a flame cut. 
* Ok Ok 


THE WITNESS: They cut it with a torch, with a cutting torch with a 
flame, which gives you an irregular cut; and the Houston Laboratories 
and the engineer wasn't satisfied with it. 

[257] Q. What was the difficulty that you could see with the ends 
of the columns? A. Well, it was irregular cuts. They wouldn't seat 
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where you could get the proper welding. 

Q. When you say they wouldn't seat, you mean they wouldn't put to- 
gether even? A. That is right. 

* kK * 

Q. And what is the effect of uneven columns? A. You don't get 
even welding. At some points of the column where it may hit, you don't 
get any welding between the two, and at other points you get more than it 
should be. You don't get even welding, full penetration they call it. 

Q. Is that good practice in the steel construction, to have uneven 
columns welded? A. It is very poor practice. 

Q. Did that occur on this job? A. Yes, sir, it did. 

Q. And what happened when that occurred? [258] A. Well, when 
this occurred, the D.C. Building Inspector called my attention to it, and 
he told me it would have to be corrected. I in turn told the field super- 
intendent, their job superintendent, and also the District Inspector told 
them the same thing. Houston Testing Laboratories checked them and 
told them the same thing. 

Q. Ishow you a paper that has been marked Defendant's Exhibit 5 
and ask you, does that refer to what you are talking about? A. Yes. 

Q. What are the words used there, "Column splices were partially 
welded"? A. That is the point that I was just speaking of, that some 
places you had weld and some you didn't. 


* KK 


Q. Three were undercut. What does that mean? | 
* * OK | 


THE WITNESS: They were undercut to a point that you had too 
much weld on one side and none on the other, no full penetration. 

Q. It says three out of four? [259] A. Three out of the four were 
that way. | 

Q. Do you remember that? A. Yes. 

Q. Now, what happened after you found that three out of four were 
undercut? Who was notified, if anybody? A. The Houston Laboratory 
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notified us by letter, Richard and Ronald Cohen, the contractors, were 
notified by letter; and the District Building Inspector also notified — I 
don't know whether he notified Atlas Machine and Iron Works. He noti- 
fied their men on the job that this had to be corrected. It wasn't cor- 
rected to his satisfaction. So it went further where he in turn reported 
back to his superior, Mr. Jack Stoddard of the District Building, who in 
turn contacted the engineer and had a meeting on the job to try to re- 
solve it. 
* * * 

[261] Q. Iam going to ask you now, after the meeting was over 
was there certain work performed on the project? A. Yes, sir. 

Q. For Atlas? [262] A. Yes, sir. 

Q. And was it new construction or corrective construction? A. 
The balance of the steel was corrected, these bad cuts were corrected 
at the mill. 

Q. Not on the job? A. Not on the job. These columns here were 
corrected on the job. The balance was corrected at the mill. 

* ke 

Q. Over what period of time did this correction work occur? A. I 

would say in a period of sixty days, because [263] they were welding 


back and forth at various times. 
* Ke Ok 


[October 17, 1966] 


[277] @. Mr. Gibson, I call your attention to the work which fol- 
lowed the steel erection, such as the decks. Were you able to put in the 
first deck at the time it was supposed to goin? A. No, sir, I was not. 

Q. Why not? A. Well, the steel had been placed in the basement 
but it hadn't been levelled up, our guide; in other words, braced up and 
welded and bolted in its permanent position. Therefore, I couldn't start 
any gang on the concrete work until it was in a permanent position, 
welded, bolted and so forth. 
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Q. Now, what in your judgment, should have been the number of 
days required to erect the steel called for in the plans and specifica- 
tions in the contract with Atlas? [278] A. Approximately 25 days. 

x * 

[279] Q. Now, have you had occasion to see the tightening of the 
bolts on the steel? Have you seen the men working on the job in this 
job, how they tighten those bolts? A. Yes. They were tightening bolts 
with just an ordinary wrench and a piece of pipe on it to get leverage, 
which the District Inspector turned down. | 

Q. In your presence? A. In my presence. | 

Q. And what was required of them in order to properly tighten the 
bolts? A. Well, he told them they should bring in an air compressor 
and air gun or air wrench, and also a torque wrench to double check 
after they had tightened them with an air wrench. They put a torque 
wrench on them occasionally; not every one, to make sure they are 


bringing the bolts tight enough. 
[280] Q. What is this air compressor and air wrench? Is that a 
piece of equipment? A. It's a pneumatic wrench, air compressor. 
Q. And is it faster to use that than a hand wrench? |A. Yes, much 
faster. 


| 
xR OK 


[282] Q. You have testified that there came a time/when the Dis- 
trict man brought out a torque of his own? A. Yes, sir. 
Q. Now, what did he do with it? A. He had the foreman take it and 
put it on some bolts and test the bolts to see if they were tight enough. 
Q. Did you see the results of that test? A. Yes. 
Q. What was the result of that test? A. The result was that the 
bolts weren't near as tight [283] as they should be and they were di- 
rected to use other means. 


* Kk 


[285] THE COURT: Ido have one further question, Then by your 
computations the erection of the structural steel consumed a period of 
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just how much longer than it should have, [286] in your own opinion, 
have consumed ? 

THE WITNESS: I would say about two months. It took four months 
and it should have been done in about two months. © 

* 

[287] Q. Well, now, let me ask you this: Do you know whether 
they started promptly on their work? A. No. They were late over their 
promises as to when they were going to start. 

* ok 

[289] THE COURT: All right, let's go back again. In your profes- 
sional opinion, how long should it have taken the Plaintiff in terms ofac- 
tual working days to have done all of the erection of the structural steel 
from beginning to end on this particular job? 

THE WITNESS: Twenty-five days. 

THE COURT: How long did the Plaintiff actually take to get that 
construction done ? 

THE WITNESS: In working days, I don't know the exact number of 
working days. I know they took a little better than four months. 

THE COURT: Well, how many working days are there in a month, 
assuming you are able to work on every working day? 

[290] THE WITNESS: Just 20. 

THE COURT: This construction occurred during the late fall and 
early winter of 1963, wasn't it? 

THE WITNESS: '63, '64. 

THE COURT: Are you in a position to testify whether or not the 
Plaintiff was actually able to work on every day during the period men- 
tioned when the Plaintiff started the steel construction and when Plain- 
tiff completed the steel construction? 

THE WITNESS: No, sir, they were not able to work every day, but 
there was a number of days that we felt they could have worked but they 
didn't work because we were working and they — and union-wise they 
wouldn't work because they were union. 


JA 59 


THE COURT: Well, some of what you have called lateness on the 
part of the Plaintiff then resulted from the fact, didn't it, that the Plain- 
tiff's judgment as to whether conditions would tolerate working on the 
structural steel was one thing and your judgment was something else ? 
In other words, what I am trying to say, on some of these days, if I gath- 
er from what you are saying, the Plaintiff had the view that conditions 
were not suitable for this type of work, [291] whereas you got men in to 
work? 

THE WITNESS: That is correct, but there was some days that the 
men didn't work not because of the weather but because the were short- 
handed and they refused to work on a number of occasions because they 
didn't have enough help. They didn't get the help so they, didn't work at 
all. There was a number of days that they would stay around until 10:00 
or 11:00 o'clock and were promised more help and didn't get it so they 
didn't go to work. | 

THE COURT: Could yougive me the number of days in each of these 
categories ? | 

THE WITNESS: No, sir, I couldn't give you the exact days that way, 
no, sir. 


* OK OK 


[292] CROSS EXAMINATION 


BY MISS YOUNG: 

Q. Mr. Gibson, you testified that you were a labor consultant, I 
believe. Will you tell me your training in the field? A. In the field of 
steel? | 
Q. Yes. A. Well, I worked as a helper on steel and we have [293] 
done some of our own steel erection from time to time throughout the 
years that I have been working in construction. | 

Q. What exactly have you done in addition to being a helper? A. 
On steel? 

Q. Yes. A. Ihave supervised the erection on numerous occa- 


sions. 
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Q. You have supervised it? Have you ever done it? A. Yes, 
ma'am, I have. 

Q. What erection, then, have you done? A. What erection have I 
done ? 

Q. Yes. A. I have done the rigging. I have done bolting; I have 
never done any riveting or welding. 

* OK OK 

[294] Q. Right. And you have stated, as I recall, that the bolts 
were not properly put in and, in some instances, the welding was not 
properly done. A. That is right. 

Q. Iam going to ask you now, what has your training been in the 
field of welding and dropping bolts in steel? A. Putting bolts in steel 
I have done. Welding I have not. You have to be a certified welder on 
the job. Even if I could weld, I could not have done it because I am not 
a certified welder. 


Q. That answers my question. You are not a certified welder? 
A. No, Ma'am. 


* Ke 

[295] Q.' Well, now, you have testified at great length about the 
manner in which Atlas did not perform. Whom did you notify of such 
errors or omissions or commissions? A. Whom did I notify? 

Q. Yes.' A. Inotified the Cohens who were the owners of the 
building. 

Q. You notified the company? A. Yes, I did. 

Q. Inevery instance. How is your memory? You must have an 
exceptionally'good memory. A. Well, I don't know whether it is ex- 
ceptional or not, but I try to remember everything. 

Q. This building was built nearly three years ago? A. Yes, 
Ma'am. 

Q. And you have testified here as to the number of [296] days, the 
number of workers, the number of hours on and off the job, the bolts 
that were not riveted, the guide cables that were not properly putin, the 
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welding which was not properly done — and all of that from memory? 
| 


A. Yes, Ma'am. 
Q. And you believe that your recollection at this late date is ac- 
curate? A. Yes, Ma'am. 
Q. Do you ever keep written records? A. Yes, we keep written 
records, but this particular job I didn't keep the records, On some 
jobs I am the only superintendent on there and I keep the records. But 
on this particular job we had an assistant superintendent who took care 
of the records. | 
Q. But you personally saw all of these things to which you have 
testified? A. Yes, Ma'am. 
Q. And you personally remember all of this detailed data? A. 
Yes, Ma'am, 
* ok x 
[297] @. When I say a ceiling or roof, it is one of them. Now, I 
ask you who erected the first decking? A. The first deck was erected 


by the Renshaw Company. | 


* KK 


[298] Q. Then Atlas had nothing to do with that? A. They did 
later. They made some changes on it. 
Q. They had nothing to do with the erection of the first deck? A. 
No. 
x ke 
[303] Q. What work did Atlas do on the vault? A. They put in 
two steel beams — three beams plus they had to put some small beams 
across to support a stand and they had to take out some of the existing— 
* ke 
[304] Q. Why did they have to take them out? A. This was a 
predesigned. We didn't have the lease with the bank at the time the 
drawings were made. And this was something that was necessary which 
the engineers designed to carry the load of this vault. 
Q. Then those were changes made in the plans of the job during the 
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time that Atlas was working? A. Yes. 

Q. Would that not have delayed the construction? A. We had 
talked to Atlas. 

Q. You are not answering my question. Would the changes in plans 
have delayed the construction? A. It would have delayed. 


* OK 


[305] THE WITNESS: The changes were made because of the size 
of the vault; itiwas necessary to put supports in for the bank vault be- 
cause the bank required it in their lease. 

Q. You just testified that Atlas had to take down some bar joints. 
A. Well, there was an explanation to it. 

Q. What is your explanation? A. They agreed that they would do 
this extra work for us but we would still schedule this work so that it 
would not interfere with their erection. 

Q. With whom did they make that agreement? A. With Mr. Rit- 
chie Cohen. 


[306] Q. ‘How do you know this agreement was made with Mr. Rit- 
chie Cohen? A. I was directed to do this from Mr. Ritchie Cohen. 

THE COURT: Just a minute. Were you present when the under- 
standing, or agreement, whatever it was, was made with Mr. Cohen? 

THE WITNESS: Yes, I was. 

THE COURT: Who else was present? 

THE WITNESS: This happened with the general superintendent of 
Atlas Machine & Iron Works Company. 

THE COURT: And Mr. Ritchie Cohen? 

THE WITNESS: Yes. 

THE COURT: And you were there? 

THE WITNESS: Yes, I was. 


* kK * 


BY MISS YOUNG: | 
Q. I show you this and ask you if you can identify it and tell us what 
itis? A. Yes, Ma'am. This is a structure over a drive-in window for 
a bank; it is a canopy structure. 
* kK OK | 
[307] Q. Now, Mr. Gibson, you have testified you are a supervisor 
and that you are accustomed to supervising the erection of buildings. I 
don't want you to tell me what the drawing is supposed to connote, Iwant 
you to tell me what this piece of paper is and what would be its purpose. 
Do you understand my question? A. What would be its purpose ? 


Q. Yes. A. To show the construction. 
*x* kK OK 


Q. Now, by whom is that made? A. That is made by an architect 
on the job; he was the [308] architect on the Wilco Building. 

Q. And that is a drawing covering additional work or changes to be 
made in the steel. Is that not right? A. Yes, Ma'am, that is correct. 


Q. What is the date of that? A. January 3, 1964. | 
Q. And that necessitated additional work? A. Yes, Ma'am. 
* kK \ 

[309] Q. So, as I say, as late as January 3, 1964, additions and 
supplements were being made to the steel required on this job? A. Yes, 
Ma'am. 
Q. And it would, of course, take extra time to put this steel in? 


* OK OK 


THE WITNESS: Yes, Ma'am, it would. 


* Ok Ok 


[315] Q. Very well, then, the steel was finished sometime before 
September 1, 1964, was it not? A. Yes. | 
Q. Can you give me the completion date of the steel? A. No, 
Ma'am, I don't — there, again, I didn't keep the log record. They have 
records, but they are not available to me. We do have the completion 
date. 
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Q. Then you are not in a position to testify with respect to that? 
A. No, Ma'am. 
Q. Does the same apply with respect to when the steel was started? 
You gave us that date on Friday. 
* Ke Ok 
THE WITNESS: It will show in the log records. 
Q. But you do not know? A. I could give it to you within a few 


jays, but not the exact date. 
* 


[318] RECROSS EXAMINATION 
BY MISS YOUNG: 


* Ke 


[320] Q. To whom was complaint made with respect to the size of 
Atlas crews on this job? A. It was made to the field superintendent, 
it was brought to his attention with no result and it was also telephone 


called — and most of the calls that I made were made to Mr. Cash. He 
isn't the only one that I spoke to. The ones I spoke with over the phone 
at Atlas was Mr. Cash and the field superintendent on the job. 

[321] Q. Are you able to tell us the dates upon which you called 
Mr. Cash? A. I would estimate from the beginning — from the day 
they started to the end there were very few days that I did not work on 
this matter. 

Q. You didn't answer my question. A. I don't know the exact 
dates. 

Q. You didn't keep a record of those either? A. We have a daily 
report and the daily record I didn't take care of on this job. 

Q. Well, of course, as I understand, that daily report record, that 
was kept of the action on the job but your telephone calls of complaint 
was something personal to you, were they not? You personally made 
the telephone calls? A. In most cases the calls were made by Ritchie 
Cohen at my direction. If they didn't have men on the job then we had 
walkie talkies; I spent most of my time in the building seeing that the 
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work was done. We had an interior office and Ritchie Cohen was in 
there and I would talk on walkie talkie to Atlas to get more men on the 
job. 

Q. Then you really don't know whether he called Atlas or not, do 
you? [322] A. He would report back to me — | 

Q. You haven't answered my question. You really don't know, do 
you? A. No, if I had been by the telephone I would have made the call. 

Q. So you don't know whether these calls were made, do you? A. 
No. 


* KOK 

[331] MISS YOUNG: You asked me at the end of the session Fri- 

day to have the question — the theoretical question we asked our expert 

to put into evidence, and Mr. Maley is here for that and then I have our 
| 

expert. 


* Ok OK 


[333] MR. FRIEDLANDER: If I might ask youa question, I might 


solve some of the problem. You say that Mr. Maley was going to take 
the stand merely to testify to the items contained in that list which was 
part of the hypothetical question? | 

MISS YOUNG: Yes. 

MR. FRIEDLANDER: I would stipulate that Mr. Maley [334] if 
called, would stipulate -- not stipulate — would testify that these items 
were included in the contract delivery and erection contract. 

THE COURT: I think the stipulation would be that if he took the 
stand, Mr. Maley would give testimony that would support each and 
every component of that hypothetical question. 

MR. FRIEDLANDER: I presume he prepared this? _ 

MISS YOUNG: Yes. 

THE COURT: The stipulation apparently is satisfactory to the 
Court, and certainly if we pursue it we will save a good deal of time; 
however, I just want to point out to the plaintiff and plaintiff's counsel 
that plaintiff's proffered stipulation would still be entitled|to put it on 
for me to hear. 
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CHARLES W. HANGER 


DIRECT EXAMINATION 
BY MISS YOUNG: 


* Ok OK 

[344] MISS YOUNG: * * * Now, what about the witness" qualifica- 
tions? We went through those the other day. 

THE COURT: Are you satisfied ? 

MR. FRIEDLANDER: I thought she qualified him. 

MISS YOUNG: We did. 

MR. FRIEDLANDER: Iam satisfied, Your Honor. 

* * 

[346] THE WITNESS: As you know, I took the drawings home or 
to the office over the weekend and I examined it and my best opinion is 
it would take approximately 50 days to do this job. 


Q. Those are 50 working days? A. Yes, Ma'am. 
* kK 


Q. Now, Iiwould like to ask you, in your opinion, do you know at 

what time of year this job was performed? 
* * 

THE WITNESS: It was pertinent for me to find out what time of 
year this job had been gone on, and if I was doing this job I would need 
to know what time of year. 

[347] MR. FRIEDLANDER: Excuse me. I understood the Court 
to instruct the witness not to discuss this. 

THE COURT: Well, tell me what you did do in this regard, Mr. 
Hanger. I think I understand what you are saying. Tell me again what 
you did with reference to developing information as to the time of year 
this job in this action was. 
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THE COURT: Just tell me what you did. You got that information 
from someone. 
THE WITNESS: I got that from Atlas Machine & Iron Works, yes. 
THE COURT: From whom did you get it? 
THE WITNESS: From Mr. O'Shonsky. | 
* ok OK 
[348] THE WITNESS: I called Mr. O'Shonsky to ask what time of 
year the job had gone ahead. It was pertinent to me to know what time 
of year the job would go ahead. 

THE COURT: And he gave you certain information? | 

THE WITNESS: He said it was in the winter months of I have for- 
gotten even the year now; but sometime around December, January or 
February -- Iam not sure. 

THE COURT: Was there anything else communicated by you to Mr. 
O'Shonsky or anything else communicated by him to you 2] 

* Ke ' 

MR. FRIEDLANDER: I believe the witness is now disqualified to 
testify because the Court expressly told him to discuss this case with 
no one. 

* KOK | 

[349] MR. FRIEDLANDER: I don't think that is quite correct, sir, 
that he needed this. He was only asked for the working days. If you 
have bad weather then you have less working days. It doesn't affect the 
number of working days. I think the witness was engaged)in conversa- 
tion with the other side contrary to the instructions of the court. 

THE COURT: Wait just a minute. I will consider it, but what is be- 
fore me is this: He made a call and he put this question on the call, and 
he got this answer. I also have before me the testimony of the witness 
that it was essential for him to have this information. Hé had to have 
this information to answer the question, and he knew what the question 


was because it was read to him when he was here the other day. 
| 


* * 


~ 
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MR. FRIEDLANDER: It didn't contain sufficient information for 
him to answer;) he is now going outside of the question to give an an- 
swer. 

* ok Ok 

[349a] THE COURT: The purpose in that admonition, Mr. Fried- 
lander, is to safeguard against communication by a witness who is tes- 
tifying or who has testified the substance of his testimony inthe court- 
room to someone else who may be called to testify. I don't think the 
witness has infringed on the instruction I gave him. I will overrule 
your objection. 

* * 
[349c] BY MISS YOUNG: 

Q. If there were additional work performed on this contract, would 
that have increased the number of days needed to perform it and the 
additional work ordered on the job? A. Yes, Ma'am, in my opinion. 

* * * 

[349d] Q. Do you know whether or not there are any publications 
that would give tthe number of steel workers that should be used to con- 
struct a job of a certain size? A. Only for an erection crew for the 
term of safety you would have to have so many men which would be gov- 
erned by your safety code or working agreement with your local. 

Q. Is there any such standard for efficient erection of the steel? 
A. Not to my knowledge. 

Q. What size crew, in your opinion, would be adequate to erect the 
steel for this contract similar to this? A. Are you asking me if I did a 
job what size — 

Q. Yes. What size crew would you use? A. I would say that my 
company would be doing this job, we would probably have five men and 
a foreman. 

Q. Five men and a foreman? A. Yes, Ma'am. 
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[349e] CROSS-EXAMINATION 


BY MR, FRIEDLANDER: 
* KOK ! 
Q. How long would it take if you used 12 men? A. I haven't con- 
sidered that. I couldn't come out and give an opinion on it.. 
Q. Well, now, when you were asked how long it would take the job, 
how long would it take you in your opinion for a reasonable competent 
person to do this job, didn't you consider how many men he would be 
using and the time it would take to do the job? | 


* * * 


THE WITNESS: Yes, I did. 
* * Ok 
[349f] Q. Well, now, if I tell you, sir, as the evidence in this case 
shows there was no place in which steel could be stored, would that af- 


fect your opinion? A. Well, I would think it would, yes. | 
* * 
Q. And would it take more men or less men to do the job? A. Well, 
your men is no factor to me on that. | 
* kK 
[349¢] Q. Well, let's visualize now, the steel is coordinated so 
that it arrives at the site as it is necessary to use it, and Tread you 
from Plaintiff's No. 1, I think it would be, the first contract — contract 
signed on 9/20/63, that is September 20, 1963: It says, "Steel delivery 
to commence 8 weeks from receipt of contract acceptance"; that would 
mean to you in the trade that 8 calendar weeks from the time of the 
signing of the contract the first delivery would be made, would it not ? 
The steel delivery? | 


* OK 


THE WITNESS: That seems to be what it says, sir. 


* ke 
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[349g] Q. Would you, as being a competent man in the field, en- 
gage in the erection of the building such as you examined the plans for, 
would you expect that the first delivery would be the materials to be 
used in the first lift? A. Well, yes. 

* ok Ok 

[349i] Q. Well, in your computation of time, how much time did 
you allow for misdelivery of steel? A. Well, actually, I don't think you 
consider any for misdelivery of steel. 

* Ke 

[349j] Q. Well, isn't it good practice, and the practice you follow 
to remove the steel from the truck right into position it is going while 
the crane still has it? A. Oh, no. 

* OK Ok 

[349k] Q. Then your idea of using one crew, a foreman and five 
men, when taking steel off the truck, you don't have anybody working on 
the welding, or the splicing or the erection, is that right? A. I stated 


in the answer awhile ago, five men would be in the erection crew. Later 
on it would depend on the job and the availability of men; but, normally, 
if you put a five-man crew on this job, they would stop and unload. 
THE COURT: Would you use all five to unload and shakedown? 
THE WITNESS: Yes. : 


BY MR, FRIEDLANDER: 

Q. So the crew you considered in your 50 working day period, are 
a crew that are to do the unloading of the trucks as well as the erection, 
right? A. That is right. 

Q. How about the welding? A. Well, most of your welding is done 
after your erection is complete. If this crew has welders in it, you 
would continue on. If not, your erection crew would pull off the job and 
you would bring another crew in who would be qualified to do your weld- 


ing. 
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[349L] Q. How many men do you think you would have to use in 
terms of trades? How many welders as compared to how many erec- 
tors? A. Again, I base this on this same normal crew; at the end we 
would be using four welders and a foreman or five welders. 

Q. And you would merely substitute one crew for another, depend- 
ing on what work had to be done? A. That is what you would try to do, 
yes. 


* KOK 


[349r] Q. You employ as the criterion in expressing the 50 work- 
ing days contingent a crew of a foreman and five workmen. Why did you 
pick a crew of this particular size? A. Well, that isa customary work- 
ing crew in this area. In fact, if lam not mistaken ina building of this 
size your union agreement requires to have working with . crane five 
men and a foreman. | 

* * * | 

[349s] Q. Could the crew double in size of the one that you figured 
on in the construction of the Wilco Building? A. Idon't think sO, no, sir. 

Q. Why do you say that? A. This type building, the welding of it, 
you would have to stop every two floors and have either temporary or 
your decking under you. You also will have to be completely bolted up 
and welded up before you can continue your next tier of erection. So that 
with this building you could never have an area bolted and plumbed up, 
welded up and enough work ahead of the erection crew where they wouldn't 


be working over top of men, | 
| 
| 
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PLAINTIFF'S EXHIBIT 1 


ATLAS MACHINE & IRON WORKS, INC. 
1252 Jefferson Davis Highway 
Arlington 2, Virginia 


September 20, 1963 


William Cohen | Atlas No. 3409-B 
1245 First Street, S.E. 
Washington, D.C. 


Re: The Wilco Building, 7824 Eastern Avenue, N.W., Washington, D.C. 

We propose to furnish and deliver for unloading by others Struc- 
tural Steel in accordance with Drawings Nos. S-1 through S-6 dated 
June 13, 1963 for the lump sum price of $45,950.00 (Forty-five Thou- 
sand Nine Hundred Fifty Dollars). 

The following clarifications and conditions are a part of our bid: 

(1) Price is firm. 

(2) Suitable access into and around structure and unloading are by 
others. 

(3) See reverse side of this bid for Terms of Payment and Other 
Condtions. Weicall particular attention to the fact that 100% of the con- 
tract value of materials shipped is to be paid on monthly payment req- 
uisitions. Payments are to be made applicable to all materials fabri- 
cated per customer's schedule, even if project is not yet ready to receive 
them. Field painting (including surface preparation) is not included in 


our price. It is mutually agreed that field surface preparation prior to 


application of field painting is required and that such field surface 


preparation is to be performed by others. 


JA 73 
| 
(4) Price is based on the following connections being completed by 


the erector: 


(a) Field welding 2 x 2 x 1/4 Angle, 2 x 2 x 3/16 Angle, 2-1/2x2x 
3/8 Angle and 2-1/2 x 2 x 1/4 struts to beams and columns per details 
and sections 1-S3, 2-S3, 5-S3, A-S5, B-S5, C-S5, D-S5, 4-S5 and 5-S5. 

(b) Field welding 1/4 inch hanger plates shown in'details and sec- 
tions 2-S3, 5-S5 and 6-S5. | 

(c) Field bolt and weld 4 inch channel and 2-1/2 angle brackets 


continuous 2-1/2 inch angle and 6 x 4 clip angle shown in section 2-S3. 
(d) Field weld 3 Eye Beams and 6 x 4 clip angle shown in section 
5-S5. ! 
(5) Price does not include the following items: 
(a) Loose lintel angles, 
(b) Slabform, 
(c) Metal Deck, 
(d) Inspection. 
(e) Steel joists and bridging. 
(£) Mesh decking. 
(g) Elliptical Stairway per detail Drawing S-6. 
(6) Delivery Commitment: Shopdrawings to be complete three 
weeks from receipt of contract acceptance. Approval drawings to be re- 
turned to Atlas Machine & Iron Works, Inc. three days after submission 
for approval. Steel deliveries to commence eight weeks from receipt of 
contract acceptance, additional deliveries to be coordinated with erec- 
tor's progress. 
(7) This bid is for immediate acceptance. 
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(8) Upon receipt of signed acceptance copy of this proposal and one 
set of sepia drawings Atlas Machine & Iron Works, Inc. will proceed 
with material requisitioning and shop drawings. 


ACCEPTED: /s/ WILLIAM COHEN 
BY: Owner 
DATE: 9/20/63 


ATLAS MACHINE & IRON WORKS, INC. 


/s/ DONALD J. MALEY 
Sales Manager 
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PLAINTIFF'S EXHIBIT 2 


| ATLAS MACHINE & IRON WORKS, INC. 
1252 Jefferson Davis Highway 
Arlington 2, Virginia 


October 17, 1963 


William Cohen Atlas No. 3431 
1245 First Street, S.E. 
Washington, D.C. 


Re: The Wilco Building, 7824 Eastern Avenue, N.W., Washington, D.C. 


We propose tounload anderect the Structural Steel and Steel Joists 
in accordance with Drawings No. S-1 through S-6 dated June 13, 1963 for 
the lump sum price of $16,600.00 (Sixteen Thousand Six Hundred Dollars). 

The following clarifications and conditions are a part of our bid: 


(1) Price is firm. 

(2) Suitable access into and around the structure is by others. 

(3) See reverse side of this bid for Terms of Payment and Other 
Conditions. We call particular attention to the fact that 90% of the con- 
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tract value of erection performed is to be paid on monthly payment req- 


uisitions. Field painting (including surface preparation) 


lis not included 


in our price. It is mutually agreed that field surface preparation prior 
to the application of field painting is required and that such field surface 


preparation is to be performed by others. | 
(4) Price does not include the following items: 
Erection of slabform, metal deck, mesh decking and 
way per detail drawing S-6. | 
(5) Price does not include inspection. | 


elliptical stair- 


(6) Joist detailing, fabrication, shop assembly and piece marking are 
to be performed by others in a manner conducive to economical erection. 
Preliminary prints of fabricator's shop drawings are to be furnished to 
Atlas for review and comment before they are considered final and ap- 


proved. 


(7) Price is based on joist manufacturer shop Se ceiling ex- 


tensions. 
(8) This bid is for immediate acceptance. 


See Reverse Side for Terms of Payment, Painting, and Other Condi- 


tions. 

Accepted: /s/ William Cohen 

By: /s/ William Cohen (Owner) 
Date: November ist, 1963 


Very truly yours, | 


Atlas Machine & Iron Works, Inc. 


/s/ Donald J. Maley 
Sales Manager 
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cna oe 
TERGOHe ieee [Reverse of Plaintiff's Exhibits 1 and 2] 


For all materials to be erected by Atlas Machine & Iron Works (hereinafrer teferred to as Atlas), the customer 
shall on or before the 25th, day of each month pay an amount equal to nor less than 100% of the contract value 
of all materials shipped, and, not less than 90% of the contract value of the erection performed during the preceding 
month. Remaining 10% retainage on erection shall be paid within 30 days after acceptance of, Atlas’ work. by the 
Owner, or within six months afrer completion of Atlas’ work, whichever is sooner. Retainage will be reduced in propor- 
tion to any reduction in retainage applicable to customer's contract with owner. - . 


wet ce x feeds ttuegat 
For all materials ordered furnished by Atlas for erection by others, the customer shall pay an amoung equal te the full :; 
contract value of all materials shipped within 30 days after shipment. Y ae. 


eros che Dobbs 


Above terms are subject to acceptable evidence of financial responsibility. 
All past due payments shall bear 6% ‘interest:. +) et i. 


PAINTING: : me ae CT OBER 


~ 


One shop coa of paint applied by normal methods is included unless otherwise noted. rene a te : : 
NO FIELD PAINT, touching up, sand-blasting,.cleaning or other surface’ preparation ‘is included unless specifically' 

stared in our propose? T*s exclusion & part of our bid, eveu though applvabic sections of the job specifications may _ 
provide for same. . i ES Rote I IESE Ps a a Bo 


1 
: try 
Eta vi) 


OTHER CONDITIONS: ee 


All agreements are subject to applicable provisions of the “Code of Standard Practice for Sreel Buildings and Bridges” y 
as adopted by the American Institute of Steel Construction or the “Architectural Metal Code of Standard Practice and 
Classification of Maxerial” as adopted by the National Association of Architectural. Metal Manufacturers. 


Any taxes which Atlas may be required to pay or collect, under any existing or future law, upon ‘or with respect to the 
sale, purchase, processing, use or-consumption of any of the material covered hereby, including taxes upon or measured 
by the receipts from the sale thereof, and any taxes which Atlas-may be required to. pay,or collect,,under any: future law, 
upon or with respect to the delivery, storage or transportation of the material covered hereby, shall be for the account 
of the customer who shall promptly pay the amount thereof to Atlas upon demand.» : : 


Our.price does not include cost of performance bonds or any item of like nature. if performance bond is desired, we 
are willing to furnish same with cost chargeable to customer. : 


Upon request, we will provide certificate of insurance applicable: to normal Workmen's i Compensation, Employers’ . 
Liability and Comprehensive General Liabilicy coverage which we will purchase from our insurance carrier at no cost | 
to customer. We assume that customer has purchased an adequate Fire Insurance: &. Builder's Risk Insurance Policy 
for the project and that we will not’be required to purchase such a policy. Contract price does, not include any Contrac- 
tual Liability Insurance. Upon written request from customer, we will purchase any’ desired additional insurance with 
Cost chargeable to customer. : mat : = Et % : 5 


: ae eo eee ~ Mai eh ran enews : 
Materia! furnished is inspected ‘at cur fabricating plant by var own employees. if.shop or field inspection by any-other * 
personnel is desired (specifically including testing agencies), cost of same is to be borne by customer or owner Tegard> ° 
less of any wording in the job specification to the contrary. 


Delivery commitments, if any, represent estimated time required to deliver under normal conditions and at time proposal 
is made. They do nor represent any intent op the parr of Atics to accep: sespensibility for dciuys 2ue to prior satc of 
material or production capacity, or to abnormal conditions which develop after order is placed. 


Adequate access roads for material and equipment are to be provided by customer. Maintenance of traffic through or 
around project is to be performed by customer where necessary. 


All material not erected by Atlas will be shipped F.O.B. our plant, Arlington, Va., with freight allowed to destination. 
Adlas will determine routing. Customer must provide neccessary labor to unload and must bear cost of any delays in 
unloading. : . 


If delays in the customer's schedule prevent delivery of materials to job site, all materials which have been fabricated 
in accozdance with such schedule shall be stored in areas provided by customer .and -will be paid for the same as if 
material was delivered to sire. ten hens <i nig ae 2 oat ican a : 


Unless specifically stated otherwise, all quotations and contracts are based on work being performed during normal 
working hours on normal working days. Should ic be required that work be performed ar other times, price of contract 
is to be increased by amount of actual premium wages plus 15%. ° 
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DEFENDANT'S EXHIBIT 4 


W. HOUSTON 
weld Testing Service 
Arlington, Virginia 


December 7, 1963 
| 


Report Number: CH-196 


Report For: Richard & Ronald Cohen Construction Company 
1245 First Street, S.E. 
Washington, D.C. | 


Report of: Field Inspection of Structural Steel 


Project: Willco Building 
Washington, D.C. 


Gentlemen: 


Our inspector visited the above project, this date, and found the fol- 
lowing: | 


The first lift of steel has been raised, also part of the second. No 
welding has started. 
No guy cables have been placed as yet. Cables must be placed as 
each lift is raised, and each lift must be welded before the next lift is 
started. 

The beams to column connections that are welded must have full 
penetration. If backing strips are used they must be penetrated for the 
full length of the weld or they will have to be removed, back gouged and 
rewelded. | 
Respectfully submitted, 


C. W. Houston Weld Testing Service 
| 


/s/ D. J. Mc Kinnon | 
General Manager 


8cc: Richard & Ronald Cohen 
icc: H. Allison 
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DEFENDANT'S EXHIBIT 3 


MIMSCO STEEL CORPORATION 
Steel Fabricators 
Fort Belvoir Industrial Park 
Lorton, Virginia 


November 19, 1963 


Horatio Allison Associates 
144 Congressional Lane 
Rockville, Maryland 


Re: Willco Office Building 


Gentlemen: 

Due to a misunderstanding about required delivery time, the ma- 
terial for two columns, A 3 and A 6 (10 WF 39) was not placed on our 
mill order for this job. This material is not available from warehouse 
stocks; therefore, we are unable to furnish A 441 steel for these two 
columns. We request permission to use 10 WF 45 columns of A 36 steel 
for the lower section of columns A 3 and A 6. We. are enclosing three 
copies of the mill test report covering this material. 

Please advise us as soon as possible whether this substitution may 
be made. 

Very truly yours, 


MIMSCO STEEL CORPORATION 


/s/ JOHN B. CARPENTER 
Chief Engineer 
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DEFENDANT'S EXHIBIT 4 


W. HOUSTON 
weld Testing Service 


Arlington, Virginia | 
December 7, 1963 


Report Number: CH-196 


Report For: Richard & Ronald Cohen Construction Company 
1245 First Street, S.E. 
Washington, D.C. 


Report of: Field Inspection of Structural Steel 


Project: Willco Building 
Washington, D.C. 


Gentlemen: 


Our inspector visited the above project, this date, and found the fol- 
lowing: 
The first lift of steel has been raised, also part of the second. No 
welding has started. 
No guy cables have been placed as yet. Cables must be placed as 
each lift is raised, and each lift must be welded before the next lift is 
started. 

The beams to column connections that are welded must have full 
penetration. If backing strips are used they must be penetrated for the 
full length of the weld or they will have to be removed, back gouged and 
rewelded. 
Respectfully submitted, 


C. W. Houston Weld Testing Service 


/s/ D. J. Mc Kinnon | 
General Manager 


8cc: Richard & Ronald Cohen 
lec: H. Allison 
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DEFENDANT'S EXHIBIT 5 


D. W. HOUSTON 
Weld Testing Service 
Arlington, Virginia 


Report Number: CH-199 


Report For: | Richard & Ronald Cohen Construction Company 
1245 First Street, S.E. 
Washington, D.C. 


Report Of: | Field Inspection of Structural Steel 


Project: Willco Building 
Washington, D.C. 


Gentlemen: 

This is an inspection report of the structural steel at the above 
project: 

Our inspector visited the above project, this date, and found the fol- 
lowing: 


Column splices were partially welded. From four splices completed, 
three were undercut. These were marked and brought to the attention of 
the foreman. Promise was given for immediate correction. 

On splices uncompleted the backing plates were not penetrated at 
several joints. These were also marked and brought to the attention of 
the foreman. 

We must insist that all column splices receive a full weld, unless 
otherwise specified by the Design Engineer. 


Respectfully submitted, 
C. W. Houston Weld Testing Service 
/s/ C.W. Houston, Director 

3cc: Richard & Ronald Cohen Construction Co. 

2cc: Mr. Horatio Allison 


United States Court of Appeals 


No. 20,875 


| 
Wri Coney, Appellant 
v. | 


Aquas Macuine anp Inox Works, Inc., Appellee 


| 
Appeal from the United States | District Court for the 
District of Columbia 
Civil Division 
| 


United States Court of Appeals 


for the DBisitict cf Columbio oie | RY 
LIZABETH Kv. YOUNG 


FILED AY 311967 osm Street, §. W. 


Washington, D. C. 20005 
rl prey Attorney for Appellee 


STATEMENT OF QUESTIONS PRESENTED 
In the opinion of appellee the questions presented are: 


1. Did the trial court err in applying the parole evidence 
rule so as to eliminate from consideration an oral agree- 
ment which appellant claims and appellee denies was made 
modifying the terms of the two admittedly executed writ- 
ten contracts the first of which covered fabrication and 
delivery of steel and the second the erection thereof. 


2. Did the trial court err in allowing a hypothetical 
question upon which the reasonable time for performance 
was predicated propounded by appellee which had been 
stipulated by appellant as containing the facts proven and 
was not thereafter objected to by him. 


3. Assuming appellee breached its delivery contract 
when it subcontracted the steel fabrication did not appel- 
lant acquiesce in such breach when after learning thereof 
he continued to accept the steel and executed the erection 
contract and made payments on account of both contracts 
to appellee. 


INDEX 


Statement of Questions Presented. 
Counterstatement of the Case 
Summary of Argument 


I. The Trial Court Correctly Held There Was No 
Modification of the Written Contracts by Oral 
Agreement 


II. Objections to Evidence Not Made in the Trial 
Court Cannot Be Raised on Appeal 


III. Stipulations as to Facts Made During Trial Are 
Binding on Parties Thereto 


IV. It Is Now Immaterial Whether the Fabrication 
and Delivery Contract Was Breached by Appel- 
lee Due to Appellant’s Acquiescence in Such 


Breach—Assuming There Was a Breach 
Conclusion 
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IN THE 


United States Court of Appeals 


For tHe District oF Cotumsr1a Crrcurr 


No. 20,875 


WiuusM CoHEN, Appellant 


v. 


Atuas Macuine anp Iron Works, Inc., Appellee 


Appeal from the United States District Court for the 
District of Columbia 
Civil Division 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


The appellant William Cohen owned the real estate which 
is now known as premises 7824 Eastern Avenue, North- 
west, Washington, District of Columbia. He had pre- 
pared plans for the erection of an office building on this 
site and included in the plans were certain drawings num- 
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bered S-1 through S-6 which called for the structural 
steel framing to support the building. (JA 73). 


Among the bids received for this structural steel was 
one from appellee Atlas Machine & Iron Works, Inc., cov- 
ering fabrication and delivery of the steel called for in 
the aforesaid drawings. After some changes were made in 
the proposed contract-bid relating to the time of steel 
delivery demanded by appellant when he met with appellee 
to execute it (JA 19) it was signed and accepted by him 
on the 20th day of September 1963 (JA 74). 


The deliveries under this agreement were to commence 
eight weeks from the acceptance date which was September 
20, 1963, and additional deliveries were to be coordinated 
with the erector’s progress (JA 73). The first delivery 
of steel was made October 14, 1963 (R.P. Ex. #17). 


This contract provided that the unloading of the steel 
would be done by others than Atlas (JA 72). 


Cohen had insisted upon the time stipulation in the 
fabrication and delivery contract because he was anxious 
to get the project under way as it was leased rental space 
(JA 19, 20). 


In the conversations prior to the execution of the con- 
tract of September 30, 1963, Atlas had suggested to Cohen 
the advantages of having the same firm erect as well as 
fabricate and deliver the steel (JA 20). 


Cohen had told Atlas prior to the execution of the Sep- 
tember contract that it was not the low bidder on either the 
fabrication or erection (JA 22, 25). 


As of November 1, 1963, Cohen signed and accepted the 
contract covering the erection of the steel called for in 
the above-mentioned plans S-1-8-6 (JA 74, 75). Cohen 
knew this contract provided no performance date (JA 
27, 28). 
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According to Cohen’s testimony Maley of Atlas was 
present in Cohen’s office when Cohen signed this contract 
(JA 24). According to Maley’s testimony he was not 
present Atlas having mailed the contract to Cohen for 
execution and Cohen having signed and mailed it back 
(JA 21, 22). 


At the time Cohen executed this contract he noted on a 
memorandum that the steel would be on the job within six 
weeks and would be completed within forty-five days after 
the steel was on the job; and Cohen also noted on this 
memorandum the date in December when the work would 
be completed (JA 25). 


Cohen did not ask the Atlas man whom he said was 
present in his office at the time he signed the contract and 
made the memorandum to either sign the memorandum or 
orally agree to it (JA 27, 28). 


The fabrication and delivery contract executed Septem- 


ber 20, 1963 contained on its reverse side in small type 
conditions terms of payment et cetera. Included in these 
provisions was the following: 


‘Material furnished is inspected at our fabricating 
plant by our own employees... .’? (JA 76). 


Atlas subcontracted the fabrication of the steel (JA 22). 


As stated above performance of the fabrication and de- 
livery contract of September 20, 1963, commenced on Octo- 
ber 14, 1963. At that time anchor bolts were delivered to 
the job site. This delivery was followed by deliveries of 
other steel on November 27, 1963, and subsequent dates. 
The final delivery was made on January 17, 1964. The 
erection contract of November 1, 1963, was fully performed 
on March 6, 1964 (R.P. Ex. #17). 


The fabrication contract called for payment of $45,950.00 
(JA 72). The erection contract was in the amount of 
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$16,600.00 (JA 74). Each contract called for interest at 
6% on past due payments (JA 76). 


There were extras ordered by appellant and supplied by 
appellee during the performance of the two principal con- 
tracts which cost $4,086.01 (R.P. Ex. 4). 


Payments on account of the contracts were made by 
Cohen as follows : In December 1963—$1000; in January or 
February 1964—$20,000; between February and March 17, 
1964—$10,000. (Tr. 214, 15). 


SUMMARY OF ARGUMENT 


The fact dispositive of all the questions raised by appel- 
lant with respect to integration of the two written con- 
tracts and modification thereof by oral agreement is that 
no oral agreement was made. 


With respect to the admission of the hypothetical ques- 
tion to which appellant now objects he stipulated the facts 
assumed by it in the trial court and there interposed no 
objection to its admission and is therefore estopped to 
question the correctness of such admission here. 


Assuming appellee did breach the fabrication and de- 
livery contract of September 20, 1963 by subcontracting the 
steel fabrication appellant cannot now be heard to com- 
plain of such breach as he did not withdraw from the con- 
tract when he learned what had occurred but thereafter 
gave appellee the contract to erect the steel it was supply- 
ing him and made payments on account of both contracts. 


ARGUMENT 
I 


The Trial Court Correctly Held There Was No Modification of 
the Written Contracts by Oral Agreement 


With respect to the appellant’s claimed oral agreement 
of modification of the written contracts he testified: 


On November ist, 1963 with Maley of Atlas present 
in his office he executed the contract bearing that date. 
At that time he had a conversation with Maley and 
noted down in his own handwriting on a sheet of paper 
the results thereof. The note reads: 


“‘e/o contract steel Atlas Iron Co. Agree steel on 
job within 6 weeks and complete within 45 after 
steel on job. Completed by 12/15/63 (JA 25). 


When he signed this contract appellant was aware of 
the fact that there was no provision written in it with 
reference to time of completion (JA 27). Appellant 
did not get the Atlas representative to note his agree- 
ment to the written memorandum because appellant 


did not think it was necessary. Appellant did not get 
Atlas to agree to the written memorandum or consent 
to it in any way (JA 27, 28). 


The non-existence of the contract Cohen sought to estab- 
lish through the above testimony is so obvious no au- 
thorities to support this point are required. However see 
generally 17 Am. Jr. 2d Contracts See. 1. 


Not surprisingly the trial court held the Cohen memo- 
randum inadmissible to add to or vary in any way either 
or both of the written contracts. 


Where trial involves disputed factual issues the findings 
of fact by the trial court should not be set aside unless 
clearly erroneous and due regard should be given to the 
opportunity of the trial court to judge of the credibility of 
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the witnesses (Fed. Rules of Civ. Proc. Rule 52(a) 28 
U.S.C.A.; Remington Rand v. Societe Internationale Pour 
Participations Industrielles et Commerciales S.A. (1951) 
188 F. 2d 1011, 88 U.S. App. D.C. 275 Certiorari denied 
72 S. Ct. 44, 342 U.S. 832, 96 L. Ed. 630 Rehearing denied 
72 S. Ct. 172, 342 U.S. 889, 96 L. Ed. 667; LaRue v. United 
Fruit Co. (C.A. Md. 1950), 181 F. 2d 895; U. S. v. Oregon 
Medical Soc. (1952) 72 S. Ct. 690, 343 U.S. 326, 96 L. Ed. 
978. 


ba 


Objections to Evidence Not Made in the Trial Court Cannot 
Be Raised on Appeal 


One Hanger was called by appellee to give expert testi- 
mony with respect to the reasonable time required to per- 
form the erection contract. 


Appellant stipulated that had Maley the Atlas witness 
who would have proved the facts assumed in the hypo- 


thetical question put to Hanger testified his testimony 
would have supported each and every component thereof 
(JA 65). 


The trial court allowed the question. Appellant did not 
object (JA 65). 


Objections not made in the trial court cannot be raised 
on appeal. Federal Rules of Civil Procedure, Rule 46, 28 
U.S.C.A. Pacific Contact Laboratories, Inc. v. Sole Labo- 
ratories Inc. (1954), 209 F. 2d 529, certiorari denied 75 
S. Ct. 26, 348 U.S. 816, 99 L. Ed. 643; Carson v. Jackson 
(1922), 52 App. D.C. 51, 281 F. 411; Donovan v. Brown 
(1942), 75 U.S. App. D.C. 93, 124 F. 2d 295; Kortz v. Guard- 
ian Life Insurance Co. of America (1944), 144 F. 2d 676, 
certiorari denied 65 S. Ct. 63, 323 U.S. 728, 89 L. Ed. 584; 
Krienke v. Ill. Cent. Ry. Co. (C.A. Ill. 1958), 249 F. 2d 840; 
Ford v. U. S. Gas Corp. (C.A. Miss. 1958), 254 F. 2d 817, 
certiorari denied 79 S. Ct. 40, 358 U.S. 824, 3 L. Ed. 2d 64. 
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pan 


Stipulations as to Facts Made During Trial Are Binding on 
Parties Thereto 


Not only did appellant refrain from objecting to the 
hypothetical question in the trial court but he stipulated 
the facts proven thereunder (JA 65). So for this reason 
also appellant is precluded from now raising any question 
respecting the hypothetical question. American Chemical 
Paint Co. v. Dow Chemical Co. (CCA Mich. 1948), 164 
F. 2d 208; Burnstein v. U. S. (C.A. Mo. 1956), 222 F. 2d 
19; National Union Fire Ins. Co. of Pittsburgh, Pa. v. 
DE&L Const. Co. (C.A. Mo. 1965), 353 F, 2d 169, Certiorari 
denied 86 S. Ct. 1462, 384 U.S. 941, 16 L. Ed. 2d 539; 
Schlemmer v. Provident Life & Acc. Ins. Co. (C.A. Cal. 
1965), 349 F. 2d 682; Osborne v. U. S. (C.A. Mo. 1965), 351 
F, 2d 111. 

IV 


It Is Now Immaterial Whether the Fabrication and Delivery 
Contract Was Breached by Appellee Due to Appellant's 
Acquiescence in Such Breach—Assuming There Was a 
Breach 


Appellant asserts the trial court erred in not finding 
that appellee had breached the fabrication and delivery 
contract of September 20, 1963, by subcontracting the steel 
fabrication. 


The appellant learned appellee had subcontracted the 
fabrication when the steel deliveries to the job site began 
(JA 25). They began on October 14, 1963 and were fol- 
lowed by deliveries of other steel on November 27, 1963, 
and subsequent dates. The final delivery was made on 
January 17, 1964. (R.P. Ex. 17). 


The appellant not only did not withdraw from the fabri- 
cation contract when he learned of the now asserted breach 
but executed the steel erection contract of November 1, 
1963 under which appellee erected the steel it was supply- 
ing to appellant under the earlier contract (JA 75). 
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The appellant also made a $1,000 payment to appellee 
on account of the fabrication contract in December 1963 
and thereafter made the following payments on account of 
the two contracts; $20,000 in January or February 1964 
and $10,000 between February 17 and March 17, 1964. 
(Tr. 214, 215). 


Inasmuch as Cohen does not contest the prices set by 
Atlas for the work it contracted to perform for him per- 
haps in the final analysis the undisputed facts that Cohen 
permitted Atlas to complete all the work he had ordered 
and gave Atlas a sizeable amount on account thereof in 
payments starting while the work was in progress and 
extending after it was fully performed are sufficient with- 
out more to sustain the judgment of the trial court. Frank 
Japes Co. v. Pagel (1929), 246 Mich. 700, 225 N.W. 521; 
Swink v. Smith (1962), 173 Neb. 423, 113 N.W. 2d 515. 


Even where time is of the essence of the contract if the 
owner permits the contractor to continue work beyond the 
agreed completion date without protest on that account he 
waives the time condition. Oklahoma State Fair Exposi- 
tion v. Lippert Bros. Inc. (10th Cir. 1957), 243 F. 2d 290; 
Jackson v. L. S. Brown Co. (1952), 86 Ga. App. 310, 71 
S.E. 2d 521; Blakesley v. Ransonet (1925), 159 La. 310, 
105 So. 354; Smith v. Gunnis (1943), 115 Mont. 362, 144 
P. 2d 186; Bastrop & Austin Bayou Rice Growers’ Assn 
v. Cochran (Tex. Civ. App. 1911), 138 S.W. 1188. 


CONCLUSION 


It is respectfully submitted that the judgment of the 
trial court should be affirmed. 


Respectfully submitted, 


Exizaseta R. Youne 
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